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BBEAEHWE
§ 1. NoHATME M OCHOBHbIE YepTbl PUMCKOINo YaCTHOro npaBsa

1. UcTopuyeckoe 3HaYeHNe pMMCKOro npasa. HacToAawmmi yyebHUK NoCBALWEH PUMCKOMY
YyacTHOMY npaBy nepuoaa ero Havbonbwero paseutua (HauymHasga c I B. H.3.). Cpeau
oTpacfniein pMMCKOro npasa Ha NepBOM MecCTe CTOUT, KakK C TOUYKW 3peHns paspaboTaHHOCTH,
TakKk U C TOYKWN 3pEHUS CBOEro 3HadyeHnsa Ang PuMa n ana nocneayrowmx BeEKOB, UMEHHO
YyacTHoe npaBo. PuMckoe yacTHOe NpaBO OKa3ajsio MOrywecTBEHHOe BJINAHNE HaA BCe
AanbHelwee pa3BuTMe 3aKOHOAATENbCTBA U NMPaBOBbIX YyY4eHUN oblwecTtBa, OCHOBAHHOIO
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Ha yacTHou cobcTBeHHOCTU. OHO nNpeacTtasngeT cob6o 04HO M3 BaXHENLWNX UCTOPUYECKUX
ABNeHW NpaBa. B cmny ncrtopmyeckmnx cyaed pumMckoro npasa, caefnaBlmx ero ogHUM m3
daKTOpOB pa3BUTUSA IFpaxXAaHCKOro npaBa, pMMCKOe nNpaBO AONIXHO 6biTb 3HAKOMO
KaxxgoMy o6pa3oBaHHOMY HOPUCTY.

2. NoHATMe yacTHOro npasa. Mbl rOBOPMM O PUMCKOM YacCTHOM NpaBe, U NOTOMY
Heo6x0AMMO BbISSICHUTb, YTO MOHMMANoOCb B PMMe noa YacTHbIM NpaBoM.

B PuMme ewe B ApeBHWEe BpeMeHa pa3fninyannucb ABe oTpacau npasa - nybnmMyHoe u
yacTHoe npaso, ius publicum u ius privatum. Tut Jiusuin (I B. H.3.), O4EBNAHO, MOSb3YSACh
yXe CNOXWUBLIENCA TEPMUHONOINMEN, TOBOPUT, UTO 3akoHbl XII Tabnuuy asngaTcsa
WCTOYHMKOM BCero ny6/Jn4yHoro n 4yacTtHoro npasa.

Knaccunyeckoe pasrpaHmyeHune nybanM4YHOro U 4acTtHOro npaBa, nepewejlwee B Beka, gaet
YnbnunaH:

Publicum ius est quod ad statum rei romanae spectat, privatum quod ad singulorum
utilitatem (D. 1. 1. 1. 2).

(My6nnyHoe npaBoO €CTb TO, KOTOPOE OTHOCUTCSH K MOJTOXEHUID PUMCKOIo rocyaapcTBa;
yacTHoe - KoTopoe (OTHOCUTCS) K NoJib3e OTAENbHbIX NnL,.)

C TOYKW 3peHns 3TOro onpeaeneHuns, Klaayuwero B OCHOBY AefieHUs coAepXXaHue HOpPMbI,
T.€. pa3nnuyme B OXpaHsAeMbiXx NpaBOM MHTepecax, nog NnybAM4YHbBIM NpaBoOM cnegyeT
NMOHWMaTb T€ HOPMbl, KOTOPble HEMNOCPEACTBEHHO OXPAHSAT MHTEpeChl rocyaapcTea u
onpeaensoT NpaBoOBOE MOJZIOXEHWe rocyaapcTea M ero opraHoB (TEpMUH ius, Hapsay co
CBOMM OCHOBHbIM 3Ha4dyeHneMm "npaso"”, "mpaBoMoune" n ApyruMm 3Ha4YeHMAMMN, YacTo
ynoTpebnsetca B cMbicne "HopMbl npaga"). Ciofda OTHOCATCSA: CTPOM rocyaapCTBEHHbIX
OpPraHoOB, KOMMNETEHUMS YUYPEXOAEHNUN U AOAXHOCTHbLIX ML, aKThbl, Bblpaxatuwmue
BflacTBOBaHWe rocyaapctea (Haka3zaHuMe NpecTyNHUKOB, B3MMAaHME Hanoroe v T.n.).
YnbnunaH (B uMTUpPpOBAHHOM ¢dparMeHTe) ykasblBaeT, YTO B cocTaB nyban4yHoOro npaea
BX0AAT "CBATbLIHM, Xpeubl, Maructpatbl" (in sacris, in sacerdotibus, in magistratibus
consistit). Ho aToT nepeyeHb He aBNgeTCd ncdepnoiBaowWwmMm. B paae cnydaes "nybnndHoe
npaso" MOHMMANOCb PUMCKUMU IOpUCTaMuM U B cCMbicne BoobLWwe HOPM, UMeKLWnX
6e3ycnoBHO 0653aTeNbHYIO CUY N HE MOTYLWMX BbITb U3SMEHEHHBIMW NYTEM COrTalWEeHWNN
YacCTHbIX NuMLy. YacTHoe Xe npaBo - 3TO HOPMbl NpaBa, 3awWwuWaWne NHTepecChH
OTAENbHOrO NMUA B €ro B3aMMOOTHOLWEHUAX C APYrMMKU noabMu. B obnacTe yacTHoOro
npaBa BXOASAT CeMelHble OTHOLWEHUS, CO6CTBEHHOCTb, HacneaoBaHne, oba3aTenbCcTBa U
T.M.

YacTHOe nmpaBo npoTuBononaraetcsa nybanyHoMy npaBy m asnseTtcsa obnacTtbio,
HenocpeaACTBEHHOE BMeWaTebCTBO B KOTOPYD perynupyrwen gesaTeNbHOCTH
rocygapctBa ABASETCH orpaHMyeHHbIM. OHO nNpegocTaBAsaeT U3BECTHbIA NPOCTOP
aBTOHOMUWU OTAENbHbIX NN, T.€. NlaB CEMENCTB, TOBaponpomM3BoAnNTENEN, BbICTYNawLWmXx
Ha pblHKe, M NOAOOGHbBIX UM YaCTHbIX COBCTBEHHNKOB, NpeaCTaBuUTeNeln Knacca
paboBnagenbueB: YenoBeK BOJSIEH 3aWMLaTbh UM He 3almulaTb CBO COH6CTBEHHOCTD,
BOJIEH NpeaAbsSBUTb UCK UAWN HEe NpPpeabsaBNATb UMCKaA; CcoOAepXaHWe agorosopa
onpepenseTcsa cornaweHmeMm CTOpOH, - U AOroBOp 3allMliaeTcsa OpraHaMm rocyaapcrBea
NVWb B cy4yae npeabsaBieHNa UCKa ANLOM, NOTeEPNeBWMM OT HEUCNOIHEHMS AOroBopa.
Ewe 3akoHam XII Tabnmuy npunuceiBaeTCcs BbipaXxeHue: cum nexum faciet mancipiumque
uti lingua nuncupassit ita ius esto - korga nMuo coeseplwaeT 4OroBOp 3aMMa UMK
npunobpetaeT cO6CTBEHHOCTb, TO €ro CI0OBECHbIe pacnopsxeHunsa na 6yayTt npasom. Ho aTa
yacTHas aBTOHOMUS MMeeT CBOU nNpeaensl, onpegenseMble Ny6ANYHbIM NpaBoM. HopMbl
ny6nn4yHOro npaea A0NXHbl 6bITb cob0OAaEMBI NPU BCEX YCAOBUSAX U HE MOTYT BbITb
M3MEHEHbl OTAENbHbIMU NnuamMu. NMPpUMEHNTENBHO K CcOornaweHnsam o6 3TOM roBopuT
ManuHuaH: Ius publicum privatorum pactis mutari non potest - nyénu4yHoe npaBo He
MOXeT 6blTb MU3BMEHEHO corfaweHnaMm YyacTHblx nuy (D. 2. 14. 38). Boobwe xapakTep
HOpM Ny6/MYHOro NMpaBa MMenun HOPMbI, 3alWMLLaBLLIMEe MHTepecChl Kacca pabosnagenbLueB
B LeSIOM.

B HacToAwee BpeMs TepMMH "yacTHoe npaBo" coxpaHuncsa B psae 6ypxya3sHblIX
rocyaapcTtB, B 0CO6EHHOCTU TaM, FrAe MMeeTCs pa3/IMYeHne rpaXXaaHCKoro mu ToproBoro
npasa. B atn rocygapcrteax (Hanpumep, ®paHuns, N'epmaHusl) yacTHOE NpaBO BKJ/lOYAET B



cebsa rnaBHbIM 06pa3oM: a) rpaxaaHckoe npaso, 6) Toproesoe npaso.

B o6nacTb rpaXxaaHCcKoro npaBa BXOASST HOPMbl, peryinpyowme MMyLeCTBEHHbIe
NpaBOOTHOLWEHNSA aBTOHOMHbIX Cy6beKTOB 060p0Ta, He ABASAIOWMECH TOProBbIMU, @ TaKXKe
ceMeliHble NMPaBOOTHOLWEHNUS U HEKOTOpPble NIMYHble NnpaBa (NoaApo6HOCTM B Kypce
MHOCTPAHHOTIO Frpa>4aHCKOro npasa), a B 061acTb TOProBoro npaBa - HOpPMbl,
perynuvpylume cneymasnbHble B3aMMOOTHOLWEHNS KYNUOB U TOProBble caenku. B
rocyaapcTtBax, roe HeT ocoboro TOproBoro npaBa, roBopsaT 06bIUHO MPOCTO O
rpa>xaaHCKOM npase.

Bo nsbexaHne HegopasyMeHUn OoTMETUM, YTO PUM He 3Han TepMuHa "rpaxaaHckoe npaso"
B YKa3aHHOM BbllWe 3HaYeHnn. PUMCKNIN TepMUH ius civile umen paa 3HavyeHunn. B
0COBEHHOCTM OH O3Hauyan: a) ApeBHee NpaBo PUMCKUX rpaxgaH (LMBUAbHOE MpaBo), U B
3TOM CMbIicne "UmMBuMNbHOE NMpaBo" NpoTMBOMNOAArasocb NpeTopckoMy npaBy; 6) BCt
COBOKYMNHOCTb HOpUANYECKNX HOPM, AENCTBYOLWMX B AAHHOM rocyaapctee (civitas) u
BblpaXeHHblIX B 3aKOHaXx 3TOro rocygapcrtBa; B 3TOM cCMbicne ius civile
npoTmeononaranochk ius gentium u ius naturale.

Pum 6bIn rocypapcteoM pabosnagenbyeckmMm. Knaccy pabosnagenbueB NpoTUBOCTOSNAN
knacc pabos. Pab 6bin Bewbto, HaxoanBLWENCAS B COBCTBEHHOCTM rocnogmHa, N HUKaKnMX
npas He nMen. MNpaBa NpefoCTaBAANUCL NMWb CBO6OAHBLIM NOAAM, U O4HOM M3 OCHOBHbIX
3aj4a4y pUMMCKOro 4aCcTHOro npaBa SABNSA/I0Cb 3aKpenneHue 3a paboBnagenbuamm
HEeOrpaHWYEeHHOW BO3MOXHOCTW 3KCNyaTupoBaTb paboB. KopeHHOe NMpOTUBOMNOIOXEHNE
cBoboaHbiX M paboB, 6ecnpaBue paboB ABASNOCHL BaXHENWMM NPUHLMUNOM PUMCKOTO
YyacCTHOro npasa, NpoOXoAsWNM YEpPE3 BCHO €ro NCTOPUID.

Ho u He Bce cBob6OAHbIE NOAN ABNSANNCE, B 0CO6EHHOCTU B ApeBHeWWwW Wit nepuos Puma,
cybbekTamum yacTHOro npasa. lepBoHayanbHO NOJIHOMNPaBHbLIMU NOABMU NPU3HABANNCh
NVWb pUMCKMeE rpaxaaHe. Bce He BxoauBlWME B PUMCKYLO 06WMHY paccMaTpuBanuchb B
npuHuune kak 6ecnpaBHble. OHUM cumnTanuce "Bparamu" (hostes), KkoTopble He
Nnonb30BasMCb HUKAKOM 3alUTON, KOTOpPble MOrM 6biTb YHUUYTOXEHbI UM OobpaleHbl B
pabcTBO. Takoe NoNIOXEeHME XapaKTEpPHO AN 3aMKHYTOro Xo3sMcTBa ApeBHEN 06WMHbI.
NInwb paszsutmne npomssoactea n obMeHa, pacwWuUpeHne TOProeBam C CoOCeAHUMMU
rocyaapcrteamMu BAekam 3a coboii, U1 NpUTOM BeCbMa NOCTENEHHO, paclWMpeHne Kpyra auy,
ABNABLWNXCA CYy6beKTaMM YaCTHOro npasa B PMMCKOM rocyaapcTBe.

DTOT npouecc wen Asymsa nytamm. C 0O4HOM CTOPOHbI, MO Mepe pocTa TEPPUTOPUU PUMCKOM
AEep>XaBbl N 3aBOEBaHUA COCEAHUX roCyaapCTB NPOUCXOANI0 BKAKYEHME B pUMMCKOe
rocyfapcTtBoO psaja yYyxXe3eMHblX O6LWNH; TeEM CaMblM HEMNPEPLIBHO yBEeNMUYMBANOCH
KONM4YecTBO pUMCKUX rpaxgaH. K Hauany H.3. Pumckas mMnepus Bkato4vana B CBOM
COCTaB caMble pa3Hoobpa3Hble MYHULUNUNUNN, KONOHNKN, OBLLMHBI, MPOBUHLUNU. PuMcKoe
rpa>aaHCTBO NOTEPANO CBOM MpeXHUe, Y3KO HaunmoHanbHble, yepTbl. C Apyron CTOPOHHbI,
pa3BuTMe TOProBaAu C APYTMMU HapoAaMu Bbi3BaNlo HEO6XOAMMOCTb NMPU3HAHMSA U 3a
Kynuamun ApYrux CTpaH OCHOBHbIX YaCTHbIX NpaB, KoTopble Heo6XxoANMbI ANA TOProBOro
ob6opoTa: npaBa cO6CTBEHHOCTU, NpaBa BCTynaTb B AOrOBOpPbl U TpeboBaTb UCMNONHEHUS
AOorosopa nytem cyaebHoro ucka n T.n. OTO NpeaocTaB/ieHMe NpaB dYyXakaMm AOCTUranoch
rnasHbiM o6pa3oM He NyTeM pacnpoCTpaHEHUS HAa HE-PUMASH HOPM, MCKOHHO
pernaMeHTUpOBaBLINX YacCTHble MpaBa PUMCKUX rpaxpaH, HO nyTeM BblpaboTKu npeTopomM
ANS B3aMMOOTHOWEHUN PUMASAH U HEPUMANAH (NEPEerpmHOB) U HEPUMISAH Mexay coboM
0coboin cucTeMbl HacTHOro npasa - "npaBa HapogoB" (ius gentium).

Ius gentium sBNsN0Cb HEOAHOPOAHbLIM MO CBOEMY COCTaBY: OHO BKJ/O4Yano B cebsa kak
HOPMbl, B34Tble N3 UCKOHHOIO0 PUMCKOro npasa, Tak U HOPMbl, 3aUMCTBOBaHHbIE U3 NpaBa
ApPYrux HapoaoB (B YaCTHOCTMU - U3 FrpeyecKoro npaea) M AoKa3aBlWwuWe CBOIO
XXM3HEHHOCTb, CBOI MPUroAHOCTb AN perynmposaHnsa obopoTta. MOXHO ckasaTb, YTO ius
gentium BMewano B ceba BCce 3HaYUNUTENbHOe, YTO BblpaboTan aHTUUYHbLIK MUp B ob6nacTtu
NpaBOBbIX MHCTUTYTOB, CBSA3@aHHbLIX C TOproenen. Tak co3gaBancyd gyasm3M UCKOHHOTO
puMckoro npasa (UMBMNBLHOIO NpaBa) U NpaBa HapoaoOB, KOHYMBLWKNKCA Nnobenon ius
gentium Hag MCKOHHbLIM HaUuMOHaNbHbIM PUMCKUM NpaBoM (3TO NMPOM3OLWSO0 B NepBble Beka
H.3. - noapo6HocTu cM. n. 12). Co3gaHume ius gentium, npucnocobneHHoOro Ans
B3aMMOOTHOLWEHWN KYMUOB pa3/IM4HbIX CTPaH, SBUIOCb OAHUM U3 06CTOATENBCTB,
coAencTBOBaBLWMUX peuenunn pumMckoro npaea (n. 6) n obecne4ymno pUMCKOMY 4acTHOMY



npaBy ero MecTto B UCTOpPUMN.

M3noxeHHble 06CcTOATENBCTBA NPMUBENN K BblpaboTKe IOPNUAMUYECKOrO NpuHUMNa,
NlexaBlero B OCHOBE BCEro pMMCKOro 4acTHOro npaBa U SAB/SIBIIEr0OCHA B CBOe BpeMs
OFPOMHbLIM WAroMm Brnepea: NMosSBMNOCb (XOTS U C pIAOM OFpaHMYEHUI) Hayano
dopManbHOro paBeHcTea B 06/1aCTK YaCTHOro npasa BCex CBOGOAHbIX Nuu,.

3. OCHOBHble YepTbl PUMCKOro YacTHOro nNpasa. Ha BceM npoTaxeHUn nctopmun obuecrtsa
Mbl He BCTpe4yaeM ApYroh CUCTeMbl YAaCTHOro npasa, AOCTUTWEN Takon geTanm3aumm u
CTOJ/Ib BbICOKOIFO YPOBHS HOPUANYECKON POPMbI U KOPUANYECKON TEXHUKN, KaK PUMCKOE
yacTHoe npaBo. CneayeT B 0CO6EHHOCTUM OTMETUTb ABa NPaBOBbIX MHCTUTYTa, KOTOpble
Bbl3Banum B Pume noapobHyt pernameHTauuio, nmespwyt ocoboe 3HaueHue Ans
X03AMCTBEHHOro obopoTa PuMa, ANa 3aKpensieHnsa U yCuneHus akcnayataumm pabos u
ManonmMmyuwmx csoboaHbIX, NPON3BOAMNBLUENCHA BEPXYLWKON paboBnagenbyeckoro
obwecTsa.

Bo-nepBblX, MHCTUTYT HEOTPAHMYEHHON MHAUBUAYANbHOMN YaCTHOMW COBCTBEHHOCTMH,
BbIPOCWMN N3 HEOBXOANMMOCTM YCTAaHOBUTb, B BO3MOXHO WNPOKOM obbeMe, npaBa
paboBnagenbues Ha 3eMnl, obecneunTb NONHYt cBoboay akcnayataumn pabos u
npeaocTaBUTb KymnuaM AENCTBUTENbHYIO BO3MOXHOCTb pacnopsXaTbCs ToBapaMu.

Bo-BTOpbIX, MHCTUTYT AOroBopa. Toproebin 060pOT, AOCTUTWMNA CBOEr0 HauMBbICLWErOD
pa3BuTnga B PuMe B nepBble Beka H.3., 1 Boobuwe BegeHne 6orayamMm KpynHoOro xo3smcrea
Bbl3Banu HeobxoaumocTb NnoapobHON pa3paboTku pazHoobpa3HbIX TUMNOB AOrOBOPHbIX
OTHOWEHNN N aeTanbHenwen GOpMynNuUpPoOBKN NpaB N 0693aHHOCTEN KOHTPAreHTOB Ha
OCHOBE TBepAoCTM AoroBopa M 6e3>XanoCTHONro OTHOWEHNSA K AONXHUKY, He
BbIMOMHUBLUEMY A0rOBOpaA.

PuMckoe yacTHOe npaBoO SAABASETCH NpenefibHbIM BblpaXeHUEeM MHAUBUAYaANM3IMa U
Hamnbonbwen ceoboabl NpaBOBOro camMmoonpeneneHms MMyLWwmnx cnoes csoboagHoOro
HaceneHmsa. K Hayany H.3. yXe AaBHO MCYE3/IN NEPEXUTKN NEpBOOLITHO-O0OWMNHHOTIO
CTpoOSsl, NpOSB/AE€HUSA CEMENHOMN 0bWHOCTM uMyLwecTea. B ueHTpe yacTHOro npaea CTouT
€ANHOMNYHbIAN cybbeKT co6CTBEHHOCTMN, CaAaMOCTOATE/NIbHO BbiCTynawwmnun B ob6opoTte un
€OVWHONIMYHO HeCcyWwmnin OTBETCTBEHHOCTb 3a CBOU AENCTBUA. MHAMBMAYann3M B PUMCKOM
YacCTHOM nNpaBe - 3TO MHAUBMAYANN3M AOMOX039UHa, paboBnagenbua, Beaywero
X038NCTBO M CTasIKMBatlowWerocs Ha pblHKe C APYTMMN TaKMMUN XKe XO3sieBaMMU.

MocnepoBaTenbHOE NMpoBeAeHME 3TUX Ha4yaNl, UMEKLWNX OFPOMHYI0 LEHHOCTb ANS
rocnoAcTBytowero Knacca obuwecrea, OCHOBAHHOrO Ha 3KCnayaTaumm, coyeTanocb B Pume
C HaxoAslWencsa Ha BeCbMa BbICOKOM ypoBHE (DOPMON BbIpaXXeHUS IOPUANYECKNUX HOPM.

TOYHOCTb POPMY/IMPOBOK, ACHOCTb NMOCTPOEHUSA M apryMeHTauum m rnybokas
XXWU3HEHHOCTb, KOHKPETHOCTb M MPAaKTUYHOCTb NpaBa U BMEcTe C TEM MNOJIHOE COOTBETCTBME
BCEX PUANYECKUX BbIBOAOB MHTEpPECaAM FoCnoACTBYHOLLIErO Kflacca - BCE 3TO ABNAETCA
OT/IMYNTENbHBIMU MPU3HAKAMM YAaCTHOrO PUMCKOro npaBa. HegapoM MHorme pumckue
OpUANYECKNE BblpaxeHus n GopMynbl Nepewnm B BeKa.

JocTonHcTBa GOPMY/IMPOBOK PUMCKOIr0O 4YacTHOro npaBa He MOryT 6biTb, KOHEYHO,
06bsACHUMBI Kakon-nmnbo o0cobolM reHManbHOCTbO PUMCKUX topucToB [1], HO
obycnosnueatTca 6onee rnyboKMMu NnpuymHamm.

PuMckoe yacTHOe NpaBoO C TOYKM 3peHUd cnocoba PUKCUPOBAHUA U BblpaXeHUs
IPUAONYECKUX HOPM B KOpHE OT/iM4aeTCcs OT COBPEMEHHbIX CUCTEM YaCTHOTO
(rpaxagaHckoro) npasa 6onbWKMHCTBA rocyaapcTe. B atux rocyaapcrteax (KpoMe aHrnao-
aMepuKaHCKUX CTpaH) YacTHOMNPaBOBble HOPMbl NONYYalOT rAaBHbIM o6pa3oM opMy
3aKoOHa W 3anucCbiBalOTCA B KoAeKcaX UM B OTAENbHbIX 3aKOHaX, T.e. NpeACTaBnaloT
cobon cncteMy abCcTpaKTHbIX, Pacno/IOXEHHbIX B CTPOroM nopsaakKke NOAUYMHEHHbIX U
COMOAYUHEHHbIX 06WMX NonoXeHnn. HaobopoT, NCTOYHMKM PUMCKOrO 4YacTHOro npasa
npeacTtasastoT cobon rnaBHbIM 06pa3oOM COBOKYMHOCTb pelleHMii KOHKPEeTHbIX Ka3yCcoB, U
B 3TOM 6oNnblIOe BHEWHEE CXOACTBO PUMCKOIO YacCTHOrNO NpaBa C aHrno-aMepuKaHCKUM
"o6bwmnm npasoM" (common law). Ecau puMcKkuin lopucT U BbiCKa3lbiBaeT obuwee
noaoXeHue, TO OH AeflaeT 3TO HA OCHOBE PacCMOTPEHUS KOHKPEeTHOro cnydasa. KoHeuHo,
pPUMCKWE IOPUCTbl OCTaBuAN HaM U c6OpHUKN 06WNX NpaBun (BCAKOro poaa MHCTUTYLUH,



npaBuna, ANrecTbl), HO 3TN COOPHUKN ABNAKTCHA NAUWDb AanbHenwen obpaboTkon un
o606weHneM BbIBOAOB KOHKPETHbIX cyaebHbix agen.

PuMckoe yacTHOe NpaBoO pa3BMBaJOCb Ha NOYBe OCylecTB/eHNns cynebHom 3aWnThbl
npasea. NpeTop (M MHble MarucTpaTbl) onpeAensn B NnopssaKke oCylWeCcTB/eHUsa CBoel
BbiCWIEeN aAMUHUCTPATMBHON BNacTU, Kakne NpUTA3aHMAa NOAy4datloT 3alWnTy CO CTOPOHDI
rocygapcrBa, B KakmMx cny4dyasax faeTcs UCK, He CNpaBisiiCcb C TEM, MUMeEeTCs M HOpMa
3aKkoHa nnu obbiyasa, obocHoBbIBaoWaa AaHHOe npuTtga3aHue. "Actionem dabo" ("a aam
MCcK") - BOT OCHOBHOW MeTo4 POPMYNMPOBKKM NPeTOPOM YacTHONpPaBOBbIX HOpM. Ho
NPeToOpCKUN 3AUKT AaeT ANWb KpaTkme n obwme ykasaHusg; 3TU yKasaHusa TpebyroT
KOHKPETHON pa3paboTKu - NpM KaKNX MMEHHO YC/IOBUAX AaeTCs UCK U Kakue caydyanm noa
OAHHbIN UCK He moaxoasT, Kakme obcTtosTenbcTBa ob6eccunmBaloT NpeabsaBAEHHbIN UCK,
4TO UMEHHO MOXHO TpeboBaTb M Yyero TpeboBaTb HENBL39 U T.N. N BMecTe C TeEM HYXHa
6bina NnocTodHHasa pa3paboTka Bonpoca o TOM, Kakume oTAeNbHble NpaBuia 34UKTa
NpexHero Npetopa yxe ycTapenum Uunu sBnsATCSa HeuenecoobpasHbIMU U KakKne HOBbIE
rnpaBusia Hy>XHO BHECTU B 3AUKT, n3gaBaeMbln BHOBb U36paHHbIM npeTopoM. [Ang aHanmsa
3Tux BonpocoB TpeboBanacb orpomMHas pabota, n aTa paboTa 6bls1a BbINOSIHEHA PUMCKUMN
IOPUCTaMN, KOTOPbIE HA NPOTAXEHUN CTONETUN ABNANTNCb U COBETHUKAMM npeTopa, u
pPYKOBOAUTENAMM CTOPOH B npouecce. PUMCKOro ropucta mMHTepecoBano gaHHoOe
KOHKpeTHOe Aefl0, HO Ha OCHOBaHWW aHanM3a MHOXECTBA KOHKPETHbIX Aes BbIIBAAIMUCH
NMPUHUMNbI NMpagBa.

Non ex regula ius sumatur sed ex iure quod est regula fiat (D. 50. 17. 1. MNasen).

(He Ha ocHoBaHuK (obwero) Nnpasuna AOMXHO YyCTaHaBNUBaAaTbCA KOHKpeTHOeE
npaBoMo4yune, HO Ha OCHOBaHWW KOHKpPEeTHbIX NMpaBoMo4vunii cosgaeTca (obwee) npasunno.)

Ecnn 1 B coBpeMeHHOM rocygapcrtee npasomMoyue numua, BbiBogumMmoe n3 obwen Hopmebl,
HenocpeACTBEHHO cBs3aHO (No obweMy nNpaBuay) C BO3MOXHOCTbIO cyaebHOM 3aWwnThl
3TOro NnpasomMo4us, To B PuMe 3Ta cBA3b npeacTasnseTcs 0cobo pe3Ko BbIpaXeHHON u
naylwen, ecnm MOXHO TakK Bblpa3nTbCs, B 06paTHOM nopsake: He OT MPaBOMOYUS K UCKY,
a OT UCKa K npaBoMouuio. Ecim no3nmumnsa coBpeMeHHOro npasa MoXeT 6biTb Bblpa)xeHa
dopmynon "g nmerw UCK, Tak Kak uMMmeto npaeo", To ang Puma (B ocobeHHOCTU B obnacTtu
npas Ha Bewn n oba3aTenbCTB) XapakTepHa uHasa dopmyna: "a MMmer npaBo, Tak Kak MHe
npepocTassieH Uck". N puMmckoe yacTHoe NMpaBo C TOYKWU 3pEeHUSd ero BHEWHOCTU MOXeT
6bITb OXapakKTepu3oBaHO Kak cucTeMa Uckos (cM. n. 54).

PuMckne loOpuCTbl SBNSANTINCE HEOBXOAMMbBIMU M XKENAaHHbIMW NOMOLWHMKaMKM npeTopa. OHun
obecneunBann 6e3ynpevyHoOCTb GOPMYIMUPOBKN pewleHns, NpoayMaAaHHOCTb €ro no
CylwecTBy, COOTBETCTBME ero mHTepecam rocnoacTBytwero kaacca. Orcioga - mx
aBTOPUTET, OCTABAAWNNA Aaneko 3a cobolh aBTOPMUTET YAaCTHbIX KOPUCTOB B APYIrMxX
CTpaHax.

[1Ba OCHOBHbIX - U MPOTUBOMOJIOXHbIX - MPUHLUMMNA NPOHMU3bIBAOT NpoLecc pa3paboTku
PUMCKOro npaBa NPEeTOpPOM U PUCTaMM.

(1) KoHcepBaTu3M. lpeTop M IOPUCTbl OTHOCUINUCL C NMOAYEPKHYTbIM YBaxXeHnem K
MOCTAaHOBJIEHNAM 3aKOHa, NpaBuiaM 34NKTa, MHEHUSAM CTapblX aBTOPUTETHbLIX IOPUCTOB.
PuMckuin topucT nobuT nokasaTb, UTO €ro BbIBOJA, AaXe No BTOPOCTENeHHOMY BOMpocy,
COOTBETCTBYET B3rngaamM ero npeawecTBeHHUKOB. DTO yYyBaXXeHMe K CTapoMy npasy,
uHorga nepexojsiwee B Kakoe-To 6naroroeeHune, aBngeTcd Hecny4dalHbIM: OHO UMeeT
uenb NoA4YepKHYTb He3blb1eMoCTb NpaBa, HEM3MEHHOCTb CYyLeCTBYOLWEro counanbHOro
CTpOS, HEAOMNYCTUMOCTb Kakux-n1mbo HOBLIECTB, MOTYyLWMX OKasaTbCa BpeAHbIMU 414
BepXyWwkun knacca pabosnagenbues. PUMCKUIM IOPUCT Hepeako npeanoyunTan npuberHyTb
K HaTsXKKaM Mpu TOJIKOBAHUU CNOXUBLUENCS HOPMbI, NNLb 6bl He oT6packiBaTb NpeXHero,
He BbIB/ATb U3MEHUYMBOCTU Mpasa.

(2) NporpeccnBHOCTb. HO ecnun pasBuBatWMeECs NPOM3BOACTBEHHbIE OTHOLWEHUS He
BMELLANNCb, HN NMPU KAaKOM TONIKOBAHMN, B MPEXHNE HOPMbl, €CIM COBPEMEHHbIE NHTEPECHI
rocnoACTBYHOLWEro Kfnacca He 3aWwuanncb ApeBHUMU NpaBunamMmn, ecnm obHapyxusancs
npo6en B npaBe, TO WPUCT He 6osisica chopMynMpoBaTb HOBOe Hayano. Ho He nyTem
OTMEHbI CTApOro 3aKoHa MM 06blYas: Ha TaKyl OTMEHY pPUMCKWE MAarncTpaTtbl U KOPUCTbI
He 6blMNM ynpaBOMOYEHbl, U Takasa NNoMka Morna 6bl BCenuTb BpeaHoe AnS



rocnoAcCTBylOWeEro knacca MHeHUe 06 M3MeHUYMBOCTM nNpaBa. Pumcknn topuct
npeanpuHuMan obxoaHoe ABuXeHue. Hapsaay co ctapbiM NnpaBoM M 6e3 OTMEHHDI
nocnenHero BoipabaTbiBaiMCb HOBble HOPMbl MyTEM BHOCUMbIX NMPEeTOPOM AOMNOJIHEHUN
NMPeXHero aguMkKTa Manm nytem GOpMyJINPOBKN IOPUCTAaMM HOBbIX B3rNsS40B. M XU3Hb
HauyMHana Teyb NO HOBOMY pYyC/y, XOTH CcTapoe pycso He 3acbinanocb - OHO MPOCTO
BbICbIXano. Tak, HAapsSAY C UMBUAbHOMW COBCTBEHHOCTLIO Oblla CO34aHa Tak Ha3biBaeMas
6oHuUTapHas, nnn npetopckas, cobCcTBeHHOCTb (He HOCMBLUAA Ha3BaHUS COBCTBEHHOCTH,
HO AaBaBlas ynpaBOMOYEHHOMY nuMuy BCce npaBa cobcTtBeHHuka) (n. 193), Hapsaay ¢
UMBUIIbHBIM HAacNeACTBEHHbIM NpaBoM b6blla co34aHa npeTopckas cucTeMma HaclefoBaHuUs
(onaTb-Taku Aaxe He HOCMBLUAA Ha3BaHWS HacneaoBaHusa, N. 236) u T.M0.

DTOT TPYyA NOCTENEHHbLIX N OCTOPOXHbIX MPUCTPOEK K CTApOMy 34aHUI0 NPUBOAUI K TOMY,
YTO PUMCKOE NpaBO HeENPEPLIBHO pa3BmMBanocb. OHO HeNpepbLIBHO 0CBO6OXAaNnocCb OT
BCero ycrapeBlWero, He BblaepXaBLwWero NPoBepPKM XMU3HU U HU HA MUHYTY He
OKOCTEHeBano, HO B KaXAbllhi AaHHbLIH MOMEHT COOTBETCTBOBAJIO NOTPEOBHOCTAM
COBPEMEHHOMN XM3HU. Kak nonmnbl co3aatoT KOpan/jloBble OCTPOBa, Tak U pUMCKUE HOPUCTHI
nytemMm 6eCKOHEYHbIX HAaCNO0EHUN co34aBajiv nepewegwee B Beka 34aHMe pMMCKOro
YyacTHOro npasa.

Tpyh PUMCKUX IOPUCTOB - 3TO MHOTOBEKOBOM U NIULWIb B HE3HAUYNTENBbHOW CTEMNEHMU
fowenwmnn o Hac [2]; Tpya, NpuBeAWMA B NepBble BeKa H.3. K AeTanbHOM pa3paboTke
BCEX IOPUANYECKUX BOMNPOCOB, CBSAI3@aHHbIX C OTHOCUTE/NIbHO C/I0XHOMN XO39AMCTBEHHOMN
XXM3HbIO TOro BpeMeHu. PUMCKKMe IOpuCTbl Npuaann pMMCKOMY 4YacTHOMY npaBy TOT BuA,
KOTOopbin o6ecneyns pMMCKOMY NpaBy €ro Mecto B UCTopun. Hegapom elwe B APEBHOCTH
roBOpWAMN, 4TO OPUCTLI "co3ganun" pMMckoe npaso.

M korpa, HaunMHasa B ocobeHHoCTM c kKoHuUa III B. H.3., ocnabna, a 3aTeM ncyesna
npexHasa TBop4yeckas paboTa lOpMCTOB-NPakKTUKOB U npeobnagatouwee 3HavyeHne
noslyuyunna 3akoHogaTeNnbHasa AesaTeNbHOCTb UMMepaTopoOB, TO PUMCKOE YyacTHOe npaBo
y>Xe HayaNo 3acTbiBaTb. T daKTbl OTpaxasu 3akKaT NOJIMTUYECKOro MOryLwecTBa pUMCKOM
AepXaBbl U Aerpagaumnio X039MCTBEHHOM XMU3HN.

§ 2. MeToa 1 cucTteMa U3J1I0XKeHUN

4. MeToa n3noxeHus. ABTopbl HacToawero yyebHmKka CcTaBaT CBOEeN 3ad4aden U30XUTb
PUMCKOE 4YaCTHOe NMpaBo B TOM BMAE, KaK OHO CNOXWUIOCb B NepBble BeKa H.3. U
3adPUKCMpoOBaHO B 3HAMeHUTON koandunkaumm lOcTuMHnaHa VI Beka.

DTa KHWUra He ABNaeTcs y4ebHUKOM UCTOPUM PUMCKOro npaBa. N3yuyeHne ncrtopumn
PUMCKOro rocygapcTtea M npaBa BXoAUT B cocTaB "WcTtopuun rocygapcrtea u npasa',
KoTopas NpoXoAMUTCS Ha MEPBOM KypCe IOPUANUYECKNUX MHCTUTYTOB. MaTepuan 3Toro
npeaMeTa A0JXEH ObITb Y)X€& U3BECTEH YMTaTeN0, MPUCTYNAWEMY K YTEHUIO HACTOSLEN
KHUrn. NMostomMy Mbl He gaeM NoApOOHOM NCTOPUN OTAENbHbLIX MHCTUTYTOB, HE M3Naraem
BOMPOCOB, OTHOCSLLMNXCSA K rocyAapCTBEHHOMY YCTpPOUCTBY Puma. Hanpumep, ccbinascb Ha
NpeToOpCKNM 34UKT, Mbl HE OCBELLAEM MOJNIOXKEHMNS U NMPAaBOMOYMN NpeTopa, roBops O
ceHaTe, Mbl HE YKa3blBaeM ponum U MYHKLUMUN 3TOr0 yUYpPEXAEHUS HA pPa3/IMYHbIX 3Tanax
ucrtopmn Puma u 1.4.

Ho BMecTe Cc TeM aBTOPbl HM HAa MUHYTY He YNyCKalT M3 BMaa, YTO NMpaBo €CTb
MCTOPMUYECKMN N3MEHAWANACSA HAaaCTpolWKa, YTO NpaBO HeEpPaA3pbiIBHO CBSA3aHO C
rocygpapctBoM. [Mo3ToMy Mbl yKa3blBaeM OCHOBHbIe YEPTbl NCTOPUYECKOIO pa3BUTUS
MHCTUTYTOB, COXPaHMBLIMX CBOE 3HAYEHNE K M3y4yaeMOMY HaMu nepuoay, n cTpeMmmmcs
nokasaTb 06yCNnOBNEeHHOCTb HOPM NpaBa cywecTBoM paboBragenbyeckoro obwecTsa,
OpraHM30BaHHOIO B roCcyAapcTBO, CTPEMUMCS BbISBUTb 3aBUCUMOCTb U3MEHEHMUS
IOPNANYECKNX HOPM OT MBMEHEHMUS MPON3BOACTBEHHbIX OTHOWEHMN. HO nctopunyeckoe
nccnepoBaHme He sBNSETCS OCHOBHOM 3adaden gaHHOW paboTol.

5. CoaepxaHue yyebHuka. HacTtodwasa KHUra nocBsilieHa YacTHOMY NMpaBy aHTUYHOIO
PuMa. Mbl CTaBUM CBOEW Lesbi0 U310XKEHNE PUMCKOrO YaCTHOro NnpaBa, BO3MOXHO 6anxe
npuaepxXunBasacb MCTOYHUKOB. NMO3TOMY aBTOpPbl CYMTAOT HEOHXOAUMBIM NMPUBOAUTDL
MHOMOYMUC/IEHHbIE BbIMUCKMU U3 COYUHEHUIN PUMCKUX OPUCTOB. OHU CTPEMATCS NOKasaTb HE
TONIbKO KOHEYHble BbIBOAbl PUMCKOWN HOPUCNPYAEHUNUN, HO M TOT MaTepuasn, Ha OCHOBe
KOTOpPOro 6binn caenaHbl 3TU KOHEYHble BbIBOAbI, T.€. KOHKPETHble Ka3ycCbl U Te NyTH,



KOTOPbIMM WU B CBOUX PAaCCYXAEHUSX PUMCKUE IOPUCTbI. XOTENOCb AaTb HarnsagHoe
npeacTaB/ieHME O PUMCKOM YacTHOM MNpaBe B TOM BUAE, KaK OHO AENCTBUTENbHO
CyLLEeCTBOBANO, @ HE U3BNeKaTb U3 PUMCKUX MAMATHUKOB HEKOTOPYH CYMMYy abCTpaKTHbIX
npasun, pacnosaras Ux B HEBEAOMOI PUMCKOMY MpaBy CUCTEME. DTa COBEpPLUEHHO sicHas,
Kasanocb 6bl, 3aaaya TpebyeT, NPUMEHUTENBHO UMEHHO K PUMCKOMY YaCTHOMY Mnpasy,
0C060ro NOSAICHEHUA, Tak Kak B UCTOPUKN NMoa PUMCKMM NMPaBOM HEPEAKO MOHMMaNach He Ta
npaBoBas CUCTeMa, KOTopas B AEWCTBUTENIbHOCTM CyLleCcTBOBasia B aHTUMYHOM Pume.

6. Peuenuuns puMmckoro npasa. Kak mssectHo, HaunmHaa ¢ XII B. npoucxoaunt u
3axBaTbiBaeT 60AbWMHCTBO rocygapcTte 3anagHow EBponbl 0OAMH M3 BaXHeMWunx
MCTOPMYECKNX NMpoLEeCcCOB BCeEN anoXu deoganmaMa - peuenyumsa puMMCcKOro npasa.
PazBumBawwasacad NpoMbIWAEHHOCTb U Toproeas TpeboBann pa3BMTONM NpaBOBOM
HaACTPOWKM, HE TOPMO3SMLLIEN, HO CTUMYNUPYIOLWEN NPOrpecc Npon3BoANTENIbHbIX CUN U
NMPOM3BOACTBEHHbLIX OTHOWEHWN, U NPUTOM HAaACTPOMNKMK, BbIXOASALWEN 32 rpaHULbI
oTAEeNbHbIX PeofanbHbIX FOCYyAAapPCTB. XO03A9MWCTBEHHbIe OTHOLWEHMS BbIXOANAN 3a
npeaenbl Menkux geodanbHbiX TEPPUTOPUN, U UX NPaBOBOe perympoBaHne A0ONXHO
6bIN10 6bITb aA4EKBAaTHO UM - U TEPPUTOPUANIBHO, U NO CywecTBY. NpMMEHEHME KOCHbIX U
ApOo6HbIX beopanbHbIX KYTHOMOB (06bIYHO-MPABOBbLIX HOPM) SABNS0CL Obl CYWECTBEHHbIM
TOPMO30OM ANS pa3BUTUA NMPON3BOAUTENbHbBIX CUA. N Bbixoa 6bla1 HaMAeH B MPU3HAHNMU
CUbl 3aKOHa 3a PUMCKMUM 4YacCTHbLIM npasBoM. 1o cBoeMy coAepXXaHUIO PUMCKOE YyacTHoe
npaBo YAOBNETBOPSAA0 noTpebHocTaM CpeaHeBeKOBbS B perjaMeHTaunm 4acTHOM
Co6CTBEHHOCTM M AOFOBOPHbIX OTHOLWEHNA N 6bIN0 OBEAHO BEMYMEM CIABHOMO NPOLAOro.
Hemanyt ponb cbirpanu npu 3ToM oTMe4dyeHHas Bbiwe "abCcTpakKTHOCTb" pUMMCKOro 4YacTHOro
npaea, yTpata UM B NepBble BeKa H.3. 4epT Y3KO HauMOHaNbHOro, MeCTHOro npasa, ero
NPUCNoCob6NEeHHOCTb K perympoBaHnI0 X03MCTBEHHOro o60poTa pa3IMdHbIX HapOA4OB.

PnMckoe yacTHOe npaBo cTano, Takmm obpasom, "obwum npasoM" psaga rocygapcis um
dyHOaAMEHTOM ganbHenwero pa3ButTnua n dgeoganbHoro u 6ypxyasHoro npasa. OHO
npuobpeno yxe yepes pajh cToneTuin nocne nageHums PuMma 3HaudeHue AeCTBYOLWeEro
npaea B psage rocygapcTts LleHTpanbHoM n KOxHown EBponbl.

Ho cneayeT noayepkHYyTb, YTO NpeaMeTOM peuenumn SBUNOCb NMPEUMYLLECTBEHHO
pMMCKOe yacTHoe npaBo. HaobopoT, puMckoe nybnanyHoe npaso no obuwemy npasuny
yMepno BMecTe c nageHnem Puma. N ecnu repmaHckas nMnepus npucesounna cebe ropgoe
Ha3BaHue "CBAWEHHOW PUMCKON MMnepmun", ecnm Bo MHOrMX rocygapcrteax 6binu
yupexaaeMbl CeHaTbl, eCnn TUTYJl nMmnepaTopa noay4vyun 3HauyuTenbHOEe pacnpocTpaHeHue,
ecnm n HanoneoH A0 TOro, Kak ctaTb MMMNEpPATOPOM, U3MbIC/IUA AONXKHOCTb MEPBOro
"KoHcyna", To BCce 3TO ABU/IOCh INb 3aMMCTBOBAHMEM HEKOrga 3HaMEeHUTOro TuTyna, Ho
OTHIOAb HEe BOCKpPELIEHNEM PUMCKUX FOCYAAPCTBEHHbIX YUpeXAeHUN.

OaHako M pUMCKoOe YyacCTHOe NpaBO Kak NpaBo paboBnagenbyeckoro rocypapcrBa He
MOrjl0 B CBOEM HENPUKOCHOBEHHOM BMAae CTaTb 3aKOHOM obulecTBa, B HegpaX KOTOPOro
yXe Hadanum pa3BmBaTbCa 6ypXya3Hble OTHOWEHUSA. PUMCKOe npaBoO B nepuoa ero
peuenuMn noaBeprasoCb MHOFOYMUCNEHHbBIM NpMCNocobeHnaM, ganeko MayLwmm
TONKOBaHMAM M nepepaboTke, n 3TUM NYyTEM CO34a/10Cb, NPpeMMyLLEeCTBEHHO B FepMaHum
XVI - XVII BB., TO "MCKaxeHHOoe" pMMCKOe nMpaBo, KOTOpOe NOSIy4ynmno HasBaHue
NaHAEKTHOro npaBa WM Xe CTpaHHOEe U HeNormyHoe HasBaHMe "CoOBpeMeHHOe puMCKoe
npaso" (heutiges romisches Recht). Hapaay ¢ 3TuM, TeKCTbl PUMCKUX UCTOYHNKOB
noasepranucb dpopManbHO-Nornyeckom obpaboTtke: M3 HUX M3BAeKanucb obwne
MPUHLUWUMNbI, KOTOpblIE pacnoaaraincb BO BHELWHE CTPOMHOM nopsaake. DTa nepepaboTka He
ABMSANACb, 04HaKO, pe3y/ibTaTOM CO3HaATe/IbHOIro CTpeM/ieHMS MCKAa3nUTb PUMCKOE YacTHoe
npaBo; OHa sBASASIACb UCTOPUYECKN HEOBXOAMMBIM NMpoueccoM npucnocobaeHmnsa pumMcKoro
npaBa K HOBbIM MPOM3BOACTBEHHbIM OTHOWeEHMAM. Ho yem ganbwe, TeMm 6onble
NnaHAeKTHoe NMpaBoO OTXO0AMMO OT "YMCTOro" pUMCKOro npaBa. 3Ha4YeHUO NnocneaHero
COAEeNCTBOBANO U TO, YTO TEKCTbl PUMCKOro npaBa ABMAUCb TOW OCHOBOM, Ha KOTOPOW
passunacb, B ocobeHHocTn B XVIII n XIX BB., obwasa Teopusa 6ypxyasHoro
rpa)AaHCKoro npasa. MHOrOUYNC/IEHHbIE TEOPUN CAENKM U BONEU3BSABIEHUS, LOrOBOpa U
OOroBOPHOM OTBETCTBEHHOCTWU, BUHbI, MOHATUA U 3alWNTbl BAageHUs 1 T.n. 6a3mpyloTcsa Ha
TekcTax puMckoro npasa. Ho cammx 3Tux Teopuii B Pume, KoHe4yHo, He 6b1n10.

M3narad yacTHoe nMpaBO aHTUYHOro Puma, Mbl CYMTAEM U3JINWIHUM M3NnaraTb pe3ynbTaThl



pa3paboTKkM U MPUMEHEHUA PUMCKOro NpaBa nocie naaeHus Puma, T.e. KacaTbCa yYeHU#
naHAeKTHOro npaea. Hac nHTepecyeTt To U ToNbKO To, 4To 6bI1I0 B PUMe, a He To, 4YTO
cAenanu c NpaBoBbIM HacneamMeMm Puma BnocneacTBuu. DTN NocneaHUe BONPOCHl AOIKHbI
ocBelWaTbCa B UCTOpPUK deoaanbHOro npasa U B UCTopun 6ypxyasHoro npasa. Jiuwb B
OTAENbHbLIX CNyyaax, Korga nocneaytouas pa3paboTka obneryaeT NOHUMaHUE PUMCKUX
MCTOYHUKOB, Mbl CCbIJTAEMCS HA COOTBETCTBYHOLNE TPYabl.

7. Cuctema u3noxeHud. Fan ropopuT:
Omne ius quo utimur vel ad personas pertinet vel ad res vel ad actiones (1.2).

(Bce To npaBo, KOTOPbIM Mbl MONb3yeMCs, OTHOCUTCSA UAM K NMUAM, UIN K BewaMm, Uam K
NnpaBoOBbIM AeNACTBUAM (MCKaM).)

DTa cucTtemaTusaumns He sABIsieTCs 0COH6EeHHOCTb0 MHCTUTYUMI Fas; AOCTaTOYHO CKa3aTb,
4yTo e cneaytT U MHCTUTYunn KOCTMHMaHa. NMo3TOMYy U B HacTosWeM yyebHUKeE Mbl
NnpuAEep>XMBaAaeMcsl B OCHOBHOM YKa3aHHOro nopsaka.

TaknM o06pa3oM, AOMXKHbI 6bITb U3N0XEHBI: @) NpaBoBOe MOJIOXeHMe AuL, BKAYaga cloaa
n cemerHoe npaso (pasgensl III - IV); 6) npaBa, OTHOCAWMECHS K Bewam, -
COo6CTBEHHOCTb M NpaBa Ha 4Yyxue Bewmn. Cioga XXe OTHOCUTCHA N HacnepoBaHue,
aBnsLWeecs npexae Bcero cnocoboM NoCMepTHOro nepexoga Co6CTBEHHOCTU U
Hepa3pbiBHO CBA3aHHOE C YacTHOM cobcTBeHHOCTbIO (pa3gensl V - VI); B) npaBoBble
Aencrteuna, T.e. ob6a3aTenbCcTBa, pasjenaoWwmnecsd, B CBOO oyepeab, Ha KOHTPaKThI,
KBa3nMKOHTPaKTbl, AeNIUKTbl U KBaszunaenuktbl (pasgensl VII - IX).

Ho 3TuM pasgenam siBUNOCb HEO6X0AMMbBIM NMpeanocnaTh ele ABa pasaena.

(1) NCTOYHMKKN PUMCKOIO 4YacTHOro npasa. He cTaBsa cBoel 3agayen gaTb UCTOPUIO BCeX
MCTOYHWMKOB YacCcTHOro npaBa PnMa HaunHas c gpeBHeNWMNX BPEMEH, 3Ta rnasa LOJIXHa B
nepByl ovyepenb NokKasaTb MCTOYHUKM MO3HAHUA HAMW PUMCKOrO YacTHOro npasa.
CooTtBeTcTBYIOWME 3HAaHUA (1 B 6onee o6wmnmpHoM obbeme, ueM OHU MOryT 6biTb MONYyYEHbI
NP NPOXOXAEHUN Kypca UCTOPUM rocydapcTBa M nNpaBa) HeobxoanMbl AN
CO3HaTeNbHOro yCBOEHMUS BCEro NocAeayoLwero U3ioxXeHus.

(2) YueHue o 3awmTe npas, rnaBHbIM 06pa3omM 06 ncke. Kak yxe 6bl/10 yKkasaHO Bblle,
pUMCKOe YaCTHOe NpaBoO ABNSETCHA B CBOEW OCHOBe nNpaBoM cyaebHbIM, N 3TO NpaBo
HepenKO XapakTepu3oBasnoCb Kak cuctema uUckos. NoaToMy B Uuenax Haunbonee
KOMMAKTHOIN0 U CUCTEMAaTMUYECKOr0 U3JIOXKEHNS ABUIOCbL HEOBXO0AMMBIM NMpeanocaaTb
nccneaoBaHUI0 OTAENbHBIX MHCTUTYTOB U30XeHMe obuwero yyeHns ob umcke.

Takum obpasom, HacTosawasa paboTa pacnagaeTcs Ha cneaytowme pasgenbl: 1) UCTOUYHMKN
PUMCKOro yacTHoro npasa; 2) OcywecTtBneHne u 3awmnTta npasa; 3) Jimuya; 4) CemenHoe
npaso; 5) MNpasa Ha Bewwun; 6) HacneacrteeHHoe npaBo; 7) Ob6bwee yuyeHue 06
obsa3aTenbcTBax n gorosopax; 8) OTAaenbHble BUAbI AOFOBOPOB M KBA3WMKOHTPaKThl; 9)
JennkTHble 06A3aTenbCTBa U KBas3nAesuUKThbI.

OaHako He BCe BOMPOCHI M3aralTcsa €C oAMHaKkoBon noapobHocTbio. Bonee getanbHOro
M30XEHNSA 3aCNYXNBAKT Te UHCTUTYTbl, KOTopble 6blnin Hambonee nogpobHO
pa3paboTaHbl B PUMe n KOTOpble BMECTe C TEM ONpeAennunun gajllbHellwee pa3BUTUE
YaCTHOro npaea B peoagasbHOM U KanuTanucTmyeckom obuwecrtee. Cioga OTHOCATCSH:
ydyeHue o6 ncke (Ho He popMbl Nnpouecca), cob6CcTBeHHOCTb U Aorosopbl. HaoboporT,
ceMelHoe NpaBoO, HacneagCTBEHHOE NMpaBo, AENUKTbLl U T.N. u3naratTtca 6onee
COKpALLEHHO - 3€Cb BHMUMAHMS 3aC/Ty>XMBAOT OCHOBHbIE MOJIOXEHUS, HO HE AeTanu.

§ 3. Jlntepartypa

8. CneunanbHaa nutepaTypa No pMMCKOMY 4YaCTHOMY npaBy. Pycckada nutepaTtypa u
MHOCTpaHHaa nuTepaTtypa B 3Toh obnactm - Heob6bATHbLI. PaszpaboTka pMMCKOro 4yacTHOro
npasa B 3anagHoi EBpone Benacb HaumHasg ¢ XII - XIII BB. n wna No ABYM OCHOBHbIM
HanmpaBNeHUSAM: a) UCCef0BaHME NCTOPUM PUMCKONO YacTHOro npasa, 6)
npucnocobneHne ero, B CBSA3M C peuenumnen, K CoBpeMeHHbIM noTpebHocTaM (BbipaboTka
naHaekTHoro npasa). KoHeuyHo, B psae cay4daesB 3TW ABa HanpaB/ieHUs He MOryT 6biTh
pe3Ko OTrpaHW4YeHbl OAHO OT Apyroro. BTopoe HanpaBfeHue, NnpeacTasnswuee
HaMMEHbLWY LEHHOCTb ANSA NMO3HaHMA nNpaBa aHTUYHOro Puma, mmeno ocoboe



pacnpoCTpaHeHME B TEX CTpaHaxXx U B Te NMepuoabl, rae n Korga pMMcKoe npaso, B CUny
peuenuunn, SBNANO0Cb NpaBoM gencTeytownm. Cioga OTHOCUTCSA Npexae Bcero NrepmanHus
Ao 1900 r. (c 1900 r. 6bl10 BBEAEHO B AelncTBMe FepMaHCKOe rpa)gaHCcKoe ynoXeHue);
®paHumsa oo Hayana XIX B. (B 1804 r. Bo ®paHuun 6bin nagaH NpaxaaHCKMn Kogekc
[3]). HaobopoT, B cTpaHax, He 3aTPOHYTbLIX peuenunen, n B CTpaHax peuenuun nocne
npeKkpaleHmsa AENCTBUS peLenMpoBaHHOro pMMCKOro npaBsa npeobnaaano UCTopmyeckoe
M3yyeHne pMMCKOro npasa, npeacrasnstouwee 6osbllee Hay4yHoOe 3HaYeHne. B yacTtHoCTH,
B Poccumn, HMKorga He noanagaslen noa BJANSHME PUMCKOrO NpaBa M COXPaHUBLUEN Ha
BCEX 3Tamnax CBOEro pa3BuUTUS CaMOObITHOCTb CBOE NpaBOBOW CUCTEMbI, C koHUa XVIII B.
Ha4dasacb nctopnyeckasa paspaboTka pMMCKOro npasa, U TpyAbl PYCCKUX YUYEHbIX BHECNH

3HAaUNTENbHbLIN BKMa4 B 3TO Aeno.

MHorosekoBas pa3paboTka PMMCKOIro YaCTHOro npaBa MMeeT pPAl CEpbe3HbIX
AOCTMXEHUN. TwaTesbHO U KPUTUUYECKN NMpoaHanM3npoBaHbl goleallne A0 Hac pyKonucu
MCTOYHUKOB, BbiAB/I€Hbl N UCCNEeN0OBaHbl UMEOLWMECHS PA3HOUYTEHNSA, YCTAHOBNEHO
MHO>ECTBO MHTepnonAumnii. NMpekpacHo M3aaHbl BCE COXPAHUBIUIMECHA MAMATHUKMU.
Cob6bpaHbl U CUCTEMATU3NPOBAHbI BCE UMEILUINECH BbICKAa3biBaHUA NO OTAENbHbIM
BOMPOCaM, COXPaHUBLINECHA HE TONbKO B HOPUANYECKUX COOPHUKAX, HO U B HANAEHHbIX
IOPUANYECKMX AOKYMEHTaAX, HAAMUCAX, B COYMHEHUSAX UCTOPUKOB, dunnocodos, NosTos. B
psfle CNOpHbIX BONPOCOB CO34aHbl, HAa OCHOBe O6WIMPHOro MaTepuana, UHTEPECHbIE
TEOPUUN N BbICKa3aHbl OCTPOYMHble rMnoTe3bl. Booble BCce orpoMHOe npaBoBoOe
HacneacTBo PvMa npuMBEAEHO B ACHOCTb, MPOBEPEHO U CUCTEMATUINPOBAHO TPYAOM psaaa
NMOKOMEHUIN YUYEHbIX.

Ans uenei HacToawero yyebHMKa 4OCTAaTOYHO yYKa3aTb OCHOBHble YUYEBHUKM, MPUTOM He
ABNAKOWMECHA ABHO YCTAPENbIMU C TOYKUN 3PEHUSA COBPEMEHHOIO COCTOAHUSA U3YUEHMUS
MCTOYHUKOB N BoOb6LLLE MAaTEpPNanos.

(1) Mo ncropun pUMCKOro 4YacTHoro npasa ykaxem yyebHukm MN.A. Mokposckoro (1917 r.),
B.M. XBocToBa (1919 r.), Edpumosa, KonotnHckoro.

N3 nepeBoaHbIX paboT MHCTUTYuUUM (T.e. y4yebHUKN ANa NepBOHa4YanbHOro U3y4vyeHus
pumckoro npasa) 3oMa, CanbkoBckoro, Ynnapxa. U3 paboT Ha MHOCTPaHHbIX A3blKaX:
Girard. Manuel elementaire de droit romain. U3a. 8-e (nepecMoTpeHHoOe Senn). 1929
(nyywas mn3 Bcex paboT Nno NCTOpUKN pMMCKOro nNpasa, NOSABUBLUMXCSA 3@ rpaHuuen); Cuq.
Manuel des institutions juridiques des Romains. U3a. 2-e. 1928; Monier. Manuel
elementaire de droit romain: 2 Toma. 1944 u 1945; Buckland. Text-book of Roman Law
from Augustus to Iustinian. N3a. 2-e. 1932; Mitteis. Romisches Privatrecht bis auf die
Zeit Diokletians: T. 1. 1908; Wlassak. Romische Prozessgesetze. 1888 - 1894.

(2) 3 paboT Nno naHAEKTHOMY MpaBy cnegyeTr OTMeTUTb YYe€ObHUKM cuctembl (MM AOrMbl)
puMmckoro npasa XsoctoBsa, N'pumma, EdumoBsa.

N3 nepeBoaHbiX paboT: OepHbypr. MaHaekTol (3 ToMa); bapoH. Cnuctema pMMCKOro
rpaxpaHckoro npasa (4 Bbin.).

N3 HenepeBeAgeHHbIX MHOCTPaHHbIX paboT: Windscheid-Kipp. Lehrbuch des
Pandektenrecht (3 Toma).

8-a. CokpaleHuns, NpuHATbIE B TEKCTE

D. - Aurectbl. Hanpumep: "50. 17. 141. 1." o3HavaeT: AurecTbl, KHura 50, tutyn 17,
dparmeHT 141, § 1; "pr." o3HauvaeT Hayano ¢parmeHTa; "i.f." - KoHeu pparmeHTa.

I. - UHcTuTyumnm KOcTuHmnana. Hanpumep, "I. 1. 2. 1." o3Ha4daeT: MHCTUTYyUMKN, KHUra 1,
T™MTYNn 2, § 1.

C. - Kogekc lOctnHnana. Hanpumep, "C. 8. 44. 19." o3HauvaeT: Koaekc, KHura 8, Tutyn
44, KOHCTUTYUMSA 19.

C. Th. - Kogekc ®eogocus.
Fam - NHctutyuunn ras.
Coll. - Collatio legum Mosaicarum et Romanarum.

Sent. Rec. (S. R.) - Sententiae receptae (CeHTeHuunu Masna).



Qu unun Quest. - Quaestiones (Bonpochl).

Paspenl
UMCTOYHHUKAN PUMCKOIO HACTHOI O NPABA
Fnaea 1

OB30OP NCTOYHUKOB PUMCKOIO YACTHOI'O NPABA
8§ 4. Actopnueckme cuMcteMbl pUMCKOIro 4acTHOro npasa

9. UuBunbHoe npaBo. Coobpa3Ho Cc 3a4ayaMm HacToswero yyebHumka (n. 4) M3yyeHuto
noanexart UCTOYHUKM NpaBa nepumona npuHumnarta n gommuHarta (I - VI BB. H.3.). OAng
NOHMMaHNA X HeobxoaMMO NpeaBapuUTesIbHO OXapakKTepusoBaTb B OCHOBHbIX YyepTax
COCTOSIHME UCTOYHUKOB PMMCKOIr0 4YaCTHOro npasa K KOHUy pecnybanku.

B cnny ocobeHHOCTEl NCTOPUYECKOrO pa3BUTUA K 3TOMY BPEMEHU B COCTaBe PUMCKOrO
npaBa MOXHO pa3/in4aTb OTAE/IbHble CUCTEMbI, KOTOPblE BO3HUKAIN HE OA4HOBPEMEHHO, a
CKnajbiBasiucb nocnefoBaTenibHO O4HA 3a APYroM.

[JpeBHelMwee puMCKOe NpaBo Ha3blBasloCb KBUPUTCKUM MO UMEHWN APEBHENLWIEro naemMeHm
kBuputoB (ius Quiritium). 3T0 Ha3BaHWe OCTaBM/IO0 CBOWN cNej B ApeBHENWNX caenkax, B
dopmanbHbiX 06bopoTax sfA3blka, ocobeHHO TaMm, rae Aeno WNo o0 NnpaBe cobCTBeHHMKA Ha
Bewu (dominium ex iure Quiritium - co6CTBEHHOCTb MO KBUPUTCKOMY MnpaBy). ITa CMCTEMA
npasa no3jgHee nony4yusia HalBaHue UMBMNBHOIO Npasa (ius civile), noguepkuBawwee
CTPOro HauMOHa/bHbIM XapakTep NpaBa PUMCKUX FpaxanaH, npaea rocygapcrea-roposa
(civitas). 3akoHogaTenbcTtBo XII Tabnuuy v nocnegyrowme 3aKoHbl onpeaensanu noapobHo
NOPSAKN OXPaHbl, @ TakKXe MPUXU3HEHHbIX U MOCMEPTHbIX PACMOPSAXKEHUN BaKHENLWMMU
ob6beKkTaMn KBUPUTCKON COBCTBEHHOCTM.

LVWBMABbHBIM NpaBOM B TECHOM CMbIC/le cYMTanacb 3akpenjeHHas 3aKoHaMM y3KO
HaunoHanbHas CMCTeMa 4YacTHOro npasa. B 6onee WMPOKOM CMbICNEe LUMBUIbHOE NpPaBo
O0BbHMManNo TakXe U BCe pa3bACHEHMUSA U KOMMEHTapMM K UMBUNBbHbLIM 3aKOHaM,
AaBaBLUMECHA PUMCKMMU IOPUCTAMU NMPUMEHUTENTbBHO K CUCTEME n3noxeHunsa B XII tabnuuax.
K KoHUY pecnyb6nuMKN CyLWeCcTBOBA/IO HECKONbKO TakKMX KOMMeHTapues. [Ans OpUCTOB
3NOXW NpUHUMNATa U goOMKHaTa ius civile 6bI10 OAHOBPEMEHHO U COBOKYMHOCTbIO HOPM
OENCTBYIOLWEro NpaBa U HaykKoh npaBa; 6osblwas 4acTb CTapbiXx 3aKOHOB Oblsla gaxe
3acC/I0HEeHa YYEeHUSAMN U TONIKOBAHMSAMM IOPUCTOB. B 3akoHO4aTeNnbCTBO MMNepun ius civile
BOLWIIO B Ka4yecCcTBe ApeBHENLEN YaCcTU PUMCKOro npasa.

10. NpeTopckoe npaBo. Hapsaay ¢ 3ToOM CUCTEMOW UMBUABLHOIO NMpaBa NOCTENEHHO
CNnoXwunacb Apyras cMcteMa npasa - npaBo npetopckoe (ius praetorium unau honorarium,
oT cnoBa "honores" - noyeTHas AOMXHOCTL).

DTa cucTteMa npasa 6bl1a BbiI3BAHA K XM3HW PAa3BUTUEM 3KOHOMUKWN, POCTOM
paboBnageHuns, cocpenoToO4YeHNEM B pyKax rocnoacTeyloller BepXyLWwKu
paboBnagenbyecKkoro kKjacca TOpProBoro u poCToBLWMYECKOrO KanmTasa U KpynHOWM
3eMeNnbHON cob6bcTBeHHOCTU. PocT rpynn paboBnagenbueB-poOCTOBLWMNKOB WU
3eM/ieBnagenbueB conpoBoXxaancsa o60CcTpeHNEM KacCoBbIX NPOTUBOPEUYUn. Bce 3Tu
HOBble COLMaNbHO-3KOHOMMYECKME YCIOBUSA AeNanu cTapble NOCTAaHOBNEHUS LUBUNBHOIO
npaBa HeAOCTATOYHbLIMU U C KOIMYECTBEHHOMW, U C KAYECTBEHHOW CTOPOHbI. DTH
MOCTAHOBNEHUS HYXHO 6bIO0 NOMNONHATL U AaXe ucnpaBnaTb. 3Ta paboTa nerna Ha
cynebHblX MarnmcTtpatos, rnaBHbiM o6pa3oM - npeTtopoB. OHa coBepwanacb NOCTeneHHo. B
pe3ynbTaTe NONYyYUICH PS4 MHCTUTYTOB, pa3paboTaHHbIX NpeTopaMu NpemMyLecTBEeHHO
nyTeM 34UKTOB U CHAabXEHHbIX CO3AAaHHbIMW UMW HOBbLIMM CpeACTBaMU 3aWNUTHI.
MapannenbHO LUMBUABHOMY MpaBy co3Aanacb CUCTEMa NPETOPCKOro npasa (CM. Takxe .
20 - 22).

11. NMpaBo HapoaoB (ius gentium). UnBnnbHoe NpaBo NpoTMBOMNOJsAaranocb He TONIbKO
NpeTopCcKOMY MpaBy, HO TakKXe ele OAHOW CMCTEMe - NpaBy HapoaoOB. DTa cucTeMa



npeacrtaBndeT caMoe opuUrmHaibHoeE ABJ1IEHNE B pUMCKOM MpaBsBe.

LUnBnnbHOEe NpaBO NMPUMEHANTOCh TO/IbKO K PUMCKUM FpaxaaHaMm. He Bxoauswune B
PUMCKYO OBWKMHY CYMTANUCh, KakK yKasaHo Bbliwe (N. 2), BparamMm 1 He NoJSb30BasanCh
3awmnton. C pasBnuTneM nNponsBoacTBa U obMeHa, C pacwmnpeHnem Toprosoro obopoTa
CTaslo HeO6X0AMMbLIM NPU3HAaTb OCHOBHbIE YacCcTHble nNpaBa (NpaBo CO6CTBEHHOCTM, NpaBo
3aKJ/II04YEHNS [OrOBOPOB U T.4.) M 3a HEpPUMASHaAMK. Ha 3TOM No4Be M CNoXuaacb cuctema
npasa, nofyymBuwas HasBaHue ius gentium.

B ntore nctopnuyeckoro pa3BuTusa 3Ta CUMCTEMA BKOUYMIA B cebqa pa3Hble aileMeHThl. K
MOHSTUIO NpaBa HAapoAOB OTHOCWUNOCb APEBHEE NpaBO, peryiMpoBaBllee 4OTOBOpPbLI
PUMNSIH C MHOCTPaAHHbIMK O6LWMHAMKN MO YCTAHOB/IEHMNIO B3aMMHOI0 NpaBa BCTYNJIEHUS B
6pak (conubium) n npaBa Toproean (commercium). 3aTeM K HEMY OTHOCUIOCb O6bIYHOE
npaBo, NpUMeHsaABLIEeCs B NpakKTUKe TOProBbiX OTHOLWEHUN N MMeBLUEE O6WMIA XapaKTep
6narogaps nieMeHHOMY pOACTBY U TECHbIM 3KOHOMWYECKMM CBA3SM Y1€HOB JTATUHCKOIo
cot3a, Hanpumep ceoboagHble OoT popManmamMa caenkm obmMmeHa. HakoHeu, C
pacnpocTpaHEHNEM PUMCKOro rocnoAcTtea Ha NMPOBMHLWN NpaBo HapoAOB 3aMMCTBOBAsoO
TOProBble MHCTUTYTbl Pa3/IMYHbIX YacTeNn UMNEPUMN.

Ius gentium cTaHOBUTCA CUHOHMMOM YHUBEPCANbHOIrO Npasa, NPOTMBOMNOCTaB/ISEMOro, C
OAHOI CTOpPOHBI, ius civile, a ¢ Apyron - HauMOHaAbHbIM NpaBaM HapoAOB, YYacCTBYHOLWNX
B PUMCKOM ToBapoobopoTe. MOCKObKY HOPMbI ius gentium NpUMEHATNCb PUMCKNUM
npetopom B Pume, oHO ocTaeTca pMMCKUM npaBoM. lpeTop neperpmHos duUKcuposan
HOpMbI ius gentium u pa6oTan B NOCTOSHHOM COMPUKOCHOBEHUN C TOPOACKUM MPETOpPOM.
MocneaHWIn B HEKOTOPbLIX CAy4dYasaxX NpUMeEHSEeT HOPMbI ius gentium K cnopam Mexay
rpa>xgaHaMm, ecim OHW BO3HUKIN U3 KOMMEpPUYECKNX OTHoweHnn. Korga npetop
npusHaBasna faHHOe NpUTA3aHMe NoAJeXallMM 3almnTe, HO 3TO NpUTA3aHMe He MOrno bbiTb
OCHOBAHO HOpMaMu LUWBUNBHOIO Npasa, NpeTopbl AaBann GOpMybl NCKOB, OCHOBaHHbIE
Ha dakTax (in factum conceptae), B KOTOPbIX OCHOBHbIE€ MOMEHTblI 3aMMCTBOBANNUCb U3
obblyaeB MexayHapoAHOMW TOproeau U obopoTta. Tak o6pa3oBanocb nNpaBo, BCeLENO
MPUHOPOB/IEHHOE K XW3HW; OHO pa3pabaTbiBanoCcb NpakTUKon cyaebHblX MarmcTtpaTtoB u
HepeaKo Bblpa)XasloCb B TOproebiX 0b6bivasax. Ius gentium CooTBETCTBOBAIO C/IOXHOM
cTaaunm opraHmsauumm obmMeHa TOBapoOB B CaMbiX pa3HOOb6pa3HbiX OTHOWEHUAX. B
MPOTUBOMOMOXHOCTb ULMBUBHOMY MpaBy, cTporo ddopMasnbHOMY M MAasiIONOABUXHOMY,
npaBo HapoAoB nydyuwe n 6bicTpee npucnocobng9eTCca K pa3BMBalOWMMCA NOTpebHOCTAM.
CeBobonHoe oT Tpaauuunn rnybokoln CTapuHbl, Bblpoclwee Ha 6a3nce aKOHOMUYECKUX, B
YaCTHOCTM TOProBblX, OTHOLWEHWNM, B KOTOPbIX Y4aCTBOBaAN U PUMNSHE, U NpeacCTaBUTENN
APYTUX HapoAHOCTEN, ius gentium aABnseTca NpaBoOM YHUBEpPCalbHbIM B TOM CMbIC/E, UYTO
OHO NMpUMEHSAeTCs KO BCeM yyacCTHMUKAM Toprosoro o6oporta, HE3aBUCUMO OT MUX
rpaxxgaHcTBa.

12. ConmxeHne cnctem. lyanmsm nNpoTUBOMNOOXHbBIX YKAAA0OB - ULMBUNBLHOIO npaBa U
npaBa HapoAOB - HE MOl HE MPUBECTU K UX B3aUMHOMY CAMUSAHUIO. DTOMY nNpoueccy
cnocobcTBoBan, npexae Bcero, Co6CTBEHHbIN MHTEpeC rocnoACTBYHOLWEro Kjacca B
pPa3BUTMN FpaxaaHCKOro M Toproeoro o6opota U yKpenaeHun TOProBbiX CHOWEHUN BO
BCcex 06/1acTAX NOKOPEHHOro Mmpa. YHudumnkaumsa npasa coaencrasoBasa 3TOMY pa3BUTUIO.
MpenocTaBneHMe neperpuHaM npaB pUMCKOro rpaxaaHcTBa OKa3biBa/llo He MeHbllee
BJIMAHME Ha 3TO pa3Butme. HakoHel, NpeTopCcKoe NnpaBo, cyaebHbIn obbiyan,
HenccsakKaeMmass akTUBHOCTb LOpUCNPYAEHUNN NPUBENM K TOMY, UYTO ius civile n ius gentium
CTanun nocTeneHHo cnuBaTbcs. [lpeTopckoe NpaBo, Nnoaaepxumeast U pa3sBusas ius civile,
peasibHO NPOBOAMIIO NPUHLUKMNBI iUuS gentium. B 3TOM Xe HanpaB/leHUU ABUrasoCb HOBOeE
obblyHOEe NMpaBoO, cnaraBweecsd B Heapax Toproeoro o6opoTta. Ocob6eHHO CUNbHO
coAencTBOBaNO pa3BMTUIO ius gentium HOBOe ToNlKOBaHWe npasBa - hova interpretatio
iuris. 3a 50 neT 4O H.3. OHO BbLIABMHYNO 3HAYEHNE BONN KaK CyLleCTBEHHeNWeEro
31EMEHTa puanveckKknx caenok. Ipyrum, CcTofb Xe MOrywecTtBeHHbIM hakTOpoOM pa3BuUTUS
ius gentium saBnsAnocbL BBeAEHNE TaK Ha3blBAEMOW 3KCTPAOPAMHAPHON KOFHMUMKN, KakK
6onee ceobogHon dopMbl pazbupatenbcrtea cnopos (nn. 90 - 91).

CtporocTtb n dopMann3M UUBUNBLHOIO Npaea ocobeHHO A0Ar0 Aepxanancb B obnactu
CEMENHbIX N HAaCNeACTBEHHbIX OTHOLWEHNN, HA KOTOPbIX MOYTU HE OTPa)XasioCb AENCTBUE
ius gentium. HaobopoT, o6wmnpHasa obnactb o60poTa ABMXNMOCTEN, €4Ba HAMEYEHHas B



ULMBUIBHOM NMpaBe, pa3BuMmBasacb nNoa BAUSAHMEM ius gentium. Noagdyepkneas
pacnpoCTpaHEHHOCTb NpaBa HapoAOB, PUMCKUE IOPUCTbI OTHOCUNKN K ero obnactu Takue
WCKOHHble MHCTUTYTbI, Kak pabcteo (Fan. 1. 82; D. 1. 5. 4. 1) n paxe cBs3aHHoOe C
3aBoeBaTesibHOM NOANTUKON PnMa npaBo BoeHHON gobbium (D. 41. 1. 5. 7). C ocobeHHOM
cunom n 6bICTPOTON cKasanocb BAUSAHME ius gentium Ha o61acTb AOTOBOPHbIX OTHOLWEHUNA.
Moa 3TUM BAUSIHMEM CcO34aNMCb HOBble TUNbl AOFOBOPOB, KOTOpbie, B OTAMYME OT
UMBUIBLHOIO NpaBa, CTPOUNNCb HA OCHOBE MNPOCTOro corfaweHns CTOpOH, HE3aBUCUMO OT
Kaknx-nnbo TopxecTBeHHbIX 06paaoB n Boobuwe popmanbHoCcTen. ONUCaAHHOE BAUSHUE
npasa HapoAOB Ha ius civile 66110 B3aUMHbIM, TaK KaK MHCTUTYTbl MpaBa Hapo4oB 6bICTPO
nornowasnuncb UMBUbHbLIM NPaBoOM, U OAHOBPEMEHHO Wea Npouecc BKAOYEHUSA (U
yCOBepLWeHCTBOBaAHUA) CTapblX LMBUAbHBIX HOPM B NpaBO HapoaoB. Tak, cTapble
umBunbHble caenkn ctunynauumn (Fam. 3. 93) (cMm. n. 433), NUCbMeHHOro obs3aTenbCTBa
(Fam. 3. 133) (cM. n. 449) n noraweHune obasatenbctB - acceptilatio (D. 46. 4. 8. 4) (cm.
n. 348) cTtann pacnpoCTPaHATbLCHA U Ha NEPEerpmMHOB, M Ha NPOBMHLUWK. DTOT NpPOLECC BCe
ycunuBeasncs ¢ pasBuTUEM PUMCKOW IKOHOMMUKW, TaK YTO CaMWU pUMIISHE NMPpUpaBHMUBaNM ius
gentium K ius civile.

Quod autem gentium, idem civile esse debet (UnuepoH, De off., 3.17).
(Y10 Xe OTHOCUTCH K NpaBy HapoAoB, TO AOJIXXHO 6biTb NPU3HABAaeMO U UMBUbHbIM.)

Ha TeopeTunueckyto BoipaboTKky npeactaBneHunin 06 ius gentium okasanm 6onbwoe
BNUAHWE AOKTPUHbI rpeyeckon dunocodpummn, nepeHecCeHHble U YCBOEHHbIe PUMCKUMN
topuctammn. Ansa Hux ius gentium, KOHe4YHO, BCerga ocraBasiocb NMpaBoM YUCTO PUMCKUM, a
OTHIOAb HE NPaBOM MHOCTPaHHbLIM. TeopeTMYEeCKN NpaBo pa3fensanocb pNUcTamMu Ha ABe
obnactu npasa: UMBWUIBHOIO U NpaBa HapoAoB. TyT obHapyXunBanocb BAUAHUE
ApucTtoTens, pasaensBllero npaBo Ha eCTeCTBEHHOe M 3akoHHoe (ius naturale u ius
legitimum). 2To pa3saBoeHune nosTopseT UnuepoH (De origine iuris, 1. 130). B Hero
BHOCUT HOBYIO ocHoBy lNan (II B. H.3.), NnpoTMBOMNoOMaramwWmMn LMBUNBHOMY NpaBy Kak
NPOAYKTY 3aKoHOAaTenbCTBa ius gentium Kak NnopoXxaeHne ecTeCTBEeHHOro pasyma (ratio
naturalis).

Ha cMeHy onMcaHHOMY npeacCTaB/eHUIO NpuWiia HOBasa Teopusd, pasnumuyaswas Tpu
nopsaka. OHa MpoOTMBONOCTaB/Isi/la NpaBO HAPOAOB He NMpaBy UMBUBHOMY, a NpaBy
ectectBeHHOMY (n. 14) B cMbicne ctonyeckon dunocodunmn, cornacHo KoTopown iure naturae
omnes homines aequales sunt - no npaBy NpuUpoAbl BCe NOAN ABAAIOTCA PABHbIMU.

13. Aequitas (cnpaBeanmnBocCTb). N3N10XeHHOE NPOTUBOMOJZIOXEHME NpaBa HapoaoB
UMBUNBbHOMY MpaBy AOMOJNIHAMOCL B 3NOXY NpUHUMNATa NPOTUBONONIOXEHMEM iUS aequum
(cnpaBeanmeBoe NpaBo, Mnu aequitas) ctporomy npasy, ius strictum. MNpakTUKON OPUCTOB
6bln BBeAEeH B 06MX0o4 NpUHUKMN cnpaBeaA/IMBOCTM. 3aKpbliBas rfnasa Ha Takoe Bonuolee
HEpPaBEHCTBO, Kak pabcTBO, Ha XeECTOKYI aKcnayaTauyuto 6orateiMn pabosnagenbuammu
cB0O6OAHbLIX 6EAHSAKOB, PUMCKMNE IOPUCTbI FTOBOPAT O CMPAaBEeANMBOCTU KakK Havane
paBeHCTBa Bcex B 06s1acTn npaBa n nepen 3akKOHOM, yMepsIOWeEM OCTPOTY M TAXECTb
TpeboBaHUM UMBUABLHOIO NpaBa. B o6nacTn yacTHOro npaBa NPUHLUWMN CNpPaBeA/IMBOCTM
AONro NOHUMAsCH IPUCTAaMU YUCTO SMMUPUYECKN U MPAKTUYECKN, KaK CTpPEMSIEHNE NATU
HaBCTpe4yy HapoXxpaBwumca TpeboBaHMAM MOpannm M cnpasBeaamMBoCTU. B KoHuUe
pecnyb6/nMKn n npaBo CO6CTBEHHOCTM BO3BOANIN K €CTECTBEHHOI CrpaBeasiMBOCTMU.

Nihil enim tam conveniens est naturali aequitati, quam voluntatem domini... ratam haberi
(D. 40. 1. 9. 3).

(BeAb HNYTO HE COOTBETCTBYET TaK €CTECTBEHHON CNpaBeA/IMBOCTU, KaK NOATBEPXAATb B
npase... BOMO COBCTBEHHMKA.)

YnbnunaH (III B. H.3.) NPV U3MEHUBLINXCH YCNOBUAX 3KCNAyaTauunm 3eMeNbHOMN
cobCcTBEeHHOCTU BpeMeHHOe 6e3BO3Me3HOe NpefoCTaBNleHMe ee B NO/Ib30BaHue
(npekapuin) cumTan akToOM CnpaBeanBOCTMU.

Quod genus liberalitatis (precarium) ex iure gentium descendit... et naturalem habet in
se aequitatem (D. 43. 26. 1. 2; 2. 2).

(2TOT poa WeapoOCTU - MpeKapun NpoONCXOANT OT NpaBa HapoAoB W 3akjyaeT B cebe
€CTeCTBEeHHY0 CnpaBeaIMBOCTb.)



CyMTanocb HECOBMECTUMbIM C MPUHLMUMNOM CNPaBeA/IMBOCTUN, YTOObI KTO-HMOYAb NyTeM
obmaHa (dolus) u3snekan kaky-nnbo Bbiroay. NMpoTUBONOAOXHOCTL 06MaHy cocTasnsna
nobpas cosecTb - bona fides. Korga npetop Bo MHOrMx ¢popMynax npeanucbiBan cyabe
BbIHECTU pelleHne, NpUHMMas BO BHMMaHuWe coobpaxeHuna nobpoi coBecTu, To 3TO 6b1N10
NVWb NPpUMEHEHNEM Ha NpakKTUKe NPUHUMNOB aequitas. DTOT NpMHUMN Haxoaun ocobo
WMpOKOe NMpUMeHeHMe B NPETOPCKOM 34UKTE, U, TakMM obpa3oMm, ius aequum MPOHUKANO
BO MHOIME MOJNIOXEHUS 3AMKTA U NMPETOPCKOro npasa.

KoMMeHTaTopbl 3A4MKTA OYEHb 4YacTo 06bSACHSANM NOCTAHOBMEHUSA NMPETOPCKOro npaea
NPUHLMNOM CNpaBeaNIMBOCTMW.

14. EcTtecTtBeHHOe npaBo (ius naturale). YkasaHHOe Bbille NOHWMaHMe NpaBa HapoAOB
6blN0 pPUMASHaAMKN ewe pacwnpeHo n cb6AnM3nNocCb C BOZHUKLWMM B KOHUEe pecnybnmnkun
npeacrtaBneHmem o ius naturae, ius naturale. LnuepoH nepsblii onpeaennn ero Kak
TpeboBaHUsa Mopann U yTBepXaas, YTO NpaBoO NMOKOUTCA Ha HEM3MEHHOM HPaBCTBEHHOM
CO3HaHWWN N 3aKOHe, KOTOpPbI Npupoaa BOXuna B cepaua sceMm noaam (De republica, 3,
22).

YnbrnnaH cyMTan B HEKOTOPbIX OTHOWEHUAX U NpaBo COob6CTBEHHOCTM OCHOBAHHbIM Ha
€CTeECTBEHHOM MnpasBe.

Quarundam rerum dominium nanciscimur iure gentium quod ratione naturali inter omnes
homines peraeque servatur (D. 41. 1. 1. pr.).

(MpaBo cobCTBEHHOCTN Ha4 HEKOTOPbLIMKM BelWaMun Mbl NnpuobpeTaem No NpaBy HapoAOB,
KOTOpOe B CUJly eCTeCTBEHHOI0 pasyMa OAWHAKOBO cobniogaeTcsa Mexay BCeMU NOAbMU.)

B 3TOM onpegesieHnn Kak npasBo HapoAoB, TakK u €CTEeCTBEHHbIN pa3yM B KayecCcTBeE €ro
eCTeCTBEHHOIo NCTOYHMKa CoBeEpPLUEHHO ocsoboxaatoTcs oT MPUHaAANEXHOCTUN K ﬂpaBOBOVI
cucrteMme kKakoro-nmbéo rocygapctea U Bo3BOAATCA A0 CTENEHWN Nop4daKa, cobntopgaemMoro
BCEM Y4eEN0OBEYECTBOM.

MpeactaBneHne YnbnnaHa o eCTECTBEHHOM NpaBe ABNSeTCA Booble Ype3BblyaliHO
WNPOKUM. OH NpU3HaN, YTO ECTECTBEHHOE NPaBO PACMNpPOCTPAHAETCS AAXKE Ha XUBOTHbIX,
TOoraa Kak npaBo HApoOAOB OrpaHWUYMBAET CBOE AENCTBUE TONIbLKO NOAbMMU.

Ius gentium est quo gentes humanae utuntur, quod a naturali recedere facile intellegere
licet, quia illud omnibus animalibus, hoc solis hominibus inter se commune sit (D. 1. 1. 1.
4).

(MpaBoM HapoAoOB ABNAAETCA TO, KOTOPbIM NONb3YKTCSA HapoAbl YenoBeyecTBa. MOXHO
Nerko NoHsATb, YTO nNocneaHee oTAMYaeTCs OT €CTECTBEHHOro NpaBa, Tak Kak OHO
CBOWCTBEHHO BCEM XWBOTHbIM, TOr4a Kak nepeoe sfABNSEeTCS 06WMM TONbKO ANa Noaen
Mexay cobon.)

§ 5. Buabl UICTOYHMKOB Nnpasa

15. UHcTuTyumn aa (1. 2) patoT Takoe nepeymcneHme otaeibHbIX BUAOB MCTOYHMKOB
npaBa: 3akoHbl (plebiscita), ceHaTyCKOHCYNbTbl, KOHCTUTYLUUN MMMOEepaTOpPOB, 3AUKTHI
MarucTpaToB, OTBEThl lOpUcToB (responsa prudentium). DTOoT nepe4dyeHb AOJIXKEH ObITb
OOMOSHEH ele 0OAHUM UCTOYHMKOM, @ MMEHHO OBbIYHbIM MPaBOM.

§ 6. O6bIuHOE NpaBo

16. NHcTuTYunm KOCTMHMAHA pa3aensnn Bce nNpaBo Mo NpM3HaKy NMMCbMEHHOM N YCTHOM
dOpMbl MCTOUYHWNKOB.

B nocneaHw KaTeropuio MCTOYHNKOB BXOANN APEBHENWNA UCTOYHMK NpaBa - obbivan,
ocywecTtBnaBwmnnca sine lege certa, sine iure certo, T.e. Korga He 6bI/1I0 HU
onpeaeneHHOro 3akoHa, HW onpeaeneHHoro npaea. CywecTtBoBann TONbKO obblvan um
peniMrno3Hble npeanMcaHng - non ius, sed mos ac fas. TepMmuHonorusa ana o6o3HauveHus
06blyas UCTOpUYECKN N3MeHaNnach. [lpeBHelMe HAa3BaHUA - MOres maiorum M usus -
CMEHMINCb B Hadane Hawen 3pbl 6onee otyeTnuebiM consuetudo. Momnonun (D. 1. 2. 2.
3) npoTuBoNosiaraeT mores maiorum 3akoHaM, U B ocobeHHoCTn kKoandmkaunm XII
Tabnuny (V B. 40 H.3.). HeobxoammocTb nocneaHenm pmMmckas Tpaauumsa obbsacHsana
HENW3BECTHOCTbLIO NpaBa, KOTOpPOe A0 TeX Nop ocTaBanoCb HePOPMYIMPOBAHHLIM B



onpeaeneHHOM akTe, a camMu 3akoHbl XII Tabnuy B 6onbwen yactm 661U 3aKpenneHnem
ob6blyaeB. Cioga OTHOCUAMUCL HOPMbI, YKPENUBLINE MOAHOTY OTLOBCKON BflacTy,
perynnpoBaBlIME OTHOLWEHNS MeXAy Cynpyramu, nopsaakum onekn M HacnenoBaHUS.
Onyb6nnkosaHune XII Tabnuny rocygapCTBeHHOW BNacTbio NpeBpaTManM 3TOT COHOPHUK
o6bl4aeB N HOBbIX pacnopsi)XeHUi B CBOJA 3aKOHOB LMBUABbHOIMO nNpasa, KOTOPbIN cTan
MCXOAHbIM MYHKTOM AanbHeNWero pa3BMTnusa puMMCKOro npasa.

C ycnneHueM 3akoHopaTesIbHON AeaTenbHOCTU rocygapcrtea obbidal (ius non scriptum) B
3HauYMTE/NIbHOW Mepe NoTepsn cBOoe 3HavyeHue. Ho BCce-Takm M B 3MOXY pacnpocTpaHeHuUs
PUMCKOro rocygapcrtea Ha Becb 6accennH CpeanseMHoro mopsa obbivyaih He nepecTan 6bITb
MCTOYHMKOM npaBa. UunuepoH (Topica, 28, 31) noMmecTnn mores psaom c leges, Bnasa B
HUX OTAENbHbIA BUA OENCTBYOLWEro npasa.

C yCTaHOB/IEHWMEM PUMCKOIro MMPOBOIO rOCNOACTBA B HOBbIX YC/TOBUSIX MPaBOBOM XU3HMU
ob6blyan cTan BbINOMHATb HOBble 3a4a4YN - UMEHHO (PYHKLMIO OTMEHbI M MPEOAOSIEHNS ABHO
yCTapeBWNUX HOPM UMBUABHOINO, KBUPUTCKOIro nNpaBa. Takasd OTMeEHa Ha3blBasacChb
desuetudo, n B Hein obblYal OCyLWECTBAAN 3a4a4YN PAaCYMUCTKM MecTa AN HOBbIX HOPM U B
3TOM CMbIC/ie umen 6onblwoe 3HavyeHne Ang obHOBNEHUA nMpaBa. Tak, HaNpuMep, 3TuUM
nytem nocne NyHUYECKUX BOWH CTasiM BbIXOAUTb U3 MPUMEHEHNSA DOpPManbHbiE CAENKN U
06psabl KBUPUTCKOro nNpa.a.

Hapsay c npexHuM obbiyaeM NOSABNSETCS HOBbIV - cyaebHbii, n cynebHas npakTuka.

B anoxy npuHuMnaTa 3HayeHne obbiyas Kak XMBOro UCTOYHUKA NpaBa Cc 60/1bLWON CUIOW
pa3obpaHo n oTMeuyeHo lOnnaHoM. OH NpM3HaBaN 3a HUM TaKylo Xe CUIY U Takoe Xe
OCHOBaHWe, Kak M 3a 3aKOHOM.

Inveterata consuetudo pro lege non immerito custoditur et hoc est ius quod dicitur
moribus esse constitutum, nam cum ipsae legis nulla alia ex causa nos teneant, quam
quod iudicio populi receptae sunt, merito et ea, quae sine ullo scripto populus probavit
tenebunt omnes: nam quid interest suffragio populus voluntatem suam declaret an rebus
ipsis et facis? quare rectissime etiam illud receptum est, ut leges non solum suffragio
legislatoris sed etiam tacito consensu omnium per desuetudinem abrogentur (D. 1. 3. 32.
1).

(YcTaHoBuBWKMINCSA nagpesne obbivyalh 3acnyxXeHHo cobngaeTcs, Kak 3akKOH, M 3TO €CTb
npaBo, 0 KOTOPOM FOBOPUTCS, YTO OHO YCTAaHOB/EHO HpaBaMn. Beab caMble 3aKOHbI
CBS3bIBAIOT HAC He No Kakon-nmbo Apyron NpuMUYnHeE, Kak No TON, 4TO OHU MPUHATHI MO
peweHnto Hapoaa. 3acNyXeHHoO cobntogaeTcs n To, YTo Hapop 6e3 BCAKOW 3anuncu
Bblpa)xaeT CBOK BOJIIO HAa caMOM paene U pakTamn. NMNO3TOMY COBEPLIEHHO MPaBUJIbHO
MPUHSATO AaXe Takoe NpaBWI0, YTO 3aKOHbl OTMEHSTCS HEe TONbKO MO PELIEHUID
3aKoHoZaTenNsl, HO TakXe U B CUJTy MONYaAMBOro Cornacus BCeX, NyTEM HENMpPUMeHeHUs.)

B 3ToM TekcTe lOnmMaH HaMmeyaeT n obpasytowme obbiuyah NpM3HakKM - AaBHEE NMPUMEHEHUE
M Mon4YanueBoe cornacue obuiecrtsa.

Teopua lOnuaHa Haxoaunacb BO BHYTPEHHEM NPOTMBOPEUYUN C YCIOBUSMUN BpEMEHU ee
nosasneHunsa (II B. H.3.). PunMckasa Tpaamuumsgd o0 HaAapoAHOM CyBepeHuUTeTe u
3aKoHOAaTeNbHOW BNAcCTM Hapoda AaBHO 6bifla yXxe onpoBeprHyTa AMKTATypoW Le3apen
M npoAosxana XuTb NUWlb B Teopun. Bnactb, ogHaKoO, He NpenaTCcTBOBaaa U310XEHUIO
PUMCKWUM HOPUCTOM Teopuun obblvass B ero apxXxamyeckoMm acrnekTe: B paje cay4yaes
MMnepaTopbl NOAAEPXKMBANM BUANMOCTb COXPaHeHUS npexHux dopm rocyaapCcTtBeHHOM
BNacTu.

B Havuane foMMHaATa B NpaKTUKe 3aKoHohaTenbcTBa odopMuMIach TeHaeHUMUS,
NMpoTMBOMNONOXHAA Teopun tONMaHa, n 6bI10 3anpeweHo agencTeme obblyaeB, KOTOpbIE
OTMEHSIOT 3aKOoHbl. B 319 r. H.3. nocnenoBano HOBOE pacrnopsXeHue:

Consuetudinis ususque longaevi non vilis auctoritas est, verum non usque adeo sui
valitura momento, ut aut rationem vincat aut legem (C. 8. 52. 2).

(ABTOpuTET 06bIYas N AONFTOBPEMEHHOIO NPUMEHEHMUSA NPeaCTaBNsSIeTCAa HeEMabIM, 0AHAKO
€ro He cneayeT AOBOAWUTb A0 TAaKOro 3HayeHuUsa, 4Tobbl OH NpeoAosieBan pasym Unu
3aKOH.)



Mpun n3gaHnmn 3TOM KOHCTUTYLUN MMENOCb B BUAY OrpaHUUYNTbL MecTHble obbiyaun (ErnnTa,
Cvipun, ApaBuun n Apyrnx npoBuMHuUmi). C Apyron CTOpOHbl, KOHCTUTYLMS BblABUraeT Ha
Buna obwme cMbIiCn M Lenm 3akoHa - ratio iuris. Ero He MOryT M3MeHATb MEeCTHblIe
nepexunTKn N CoCTosHUe npasa, MHoraa B ero nepsobbITHOW dopMe.

§ 7. 3aKkoH

17. NoHaTne 3akoHa B pecnybnnkaHckoMm Pume. B ilpeBHEM PuMe 3aKOHOM SABMISNIOCH
peweHne KOMULUNA - HapoaHOro cobpaHusa (populus) Toro unu nHoro emnaa (N0 Kypusam,
LueHTypusam, Tpubam). 1na noNHON cunbl 3akoHa TpeboBanocCb COAeNCTBUE TPeEX OpraHoB
pUMCKOro rocyaapcrea. TakuMum aBNSNNUCH:

(1) MarucTpaT, uMmeBWwWKn ius cum populo agendi - NnpaBo co3biBaTb HapoAHoe cobpaHue
(KOHCYNn, aguKTaTop, NpeTop), AosXKeH 6bin cHadana BbipaboTaTb MUCbMEHHbBIN NPOEKT
3akoHa (rogatio legis), ncnpoweHune 3akoHa.

(2) Hapoa, cobpaHHbIN MarncTtpaTtoM B KOMULUUM, MOT NMPUHATb UIN OTBEPrHYTb NPOEKT
LeNMKOM, HO He obcyxaan ero, Tak YTo BeCb NMpPOLECC NPOXOXAEHNSA 3aKOHa CBOAMIICA K
BOMNpPOCY MarucrtpaTa, npeanaratouwero 3aKoH, U NOAOXUTENIbHOIO UKW OTpULUaTeNbHOIo
OTBeTa CO CTOpOHbl Hapoaa ("kKak npocuwb" - uti rogas nam "CcTo Ha CTapoM 3akoHe" -
antiquo legem).

(3) HakoHew, 3aKOH, NpeANoXeHHbIN MAarncTpaTtoM MU MPUHATBIN HAPOAOM, HYyXAancs B
patudukaumm nnm ogobpeHnn co CTopoHbl ceHaTa (auctoritas patrum). MpuUHATbIE TakuM
o6pa3oM 3aKOHbl HOCUMNWN Ha3BaHue leges rogatae. NCNpOWEHHbLIM 3aKOHaM
NpoTUBONOAAranncb K KOHUY pecnybanKn 3aKOoHbl, yCTaHaBAUBaBLIMECA NO Aeneraunu
3aKoHoAaTeNns NoNKoBoALAMM B 3aBOeBaHHbIX NnpoBuHUMAX (leges datae).

18. BMAbl 3aKOHOB NO CaHKUMKN UX. OOpMYyNUpoOBKa NPUHATBIX 3aKOHOB pacnajanacb Ha
TPW 4YacTu: a) Haanucb (praescriptio), yka3biBaBlwas MMeHa MHULMATOPOB 3aKOHa, BUA
HapoaHoro cobpaHmnsa n obcrtoATenbCTBa, Bbi3BaBlWINE U3gaHNe 3akoHa; 6) rogatio -
coAep)XaHne camMoro 3akoHa M B) caHkuusa (sanctio). NocneaHas coaepxana rapaHTun
cobnoaeHmns 3akoHa. Co CTOPOHbI 3TUX rapaHTUi pasnmyanucb: leges perfectae, minus
quam perfectae n leges imperfectae. NepBbIMN CcUMTaNMCb 3aKOHbI, BOCNpewaswme
KaKon-nnbo opuanyeckmim akT n obbaBNsBlIME €ro HUUYTOXHbIM, BTOpas Kateropus
6oponacb C HexenateslbHbIMM aKTaMu Yrpo30M HEBbIFrOAHbLIX MOCAEACTBUN, HE 06bABNAS
HWUYTOXHbIMM CaMNX aKTOB.

Minus quam perfecta lex est quae vetat aliquid fieri, et si factum sit, non rescindit, sed
poenam iniungit ei qui contra legem fecit (Ulp. 1. 1. 2).

(MeHee, yeM 3aKOHYEHHbIM, IBASETCS 3aKOH, 3anpewarwmmn Kakoe-nnbo gencrteme, Ho,
€CJIN OHO COBEPLUNTCS, HE OTMEHSOLWNA ero, a HanarawwmMin wtpad Ha TOro, KTO MOCTYNUA
BOMpPEKU 3aKOHY.)

TpeTbs KaTeropms 3akKoHOB cOAeplXana TONbKO BOCNpeweHne akTtos, 6e€3 yrpossl
HEeBbIrOAHbIMM MoOCAeACTBUAMKN. PecnybinKaHCKOMY 3aKoHOA4aTeNbCTBY 6blS10 CBOMCTBEHHO
nsberatb nsnaHuns leges perfectae. Nocnegytouee spemMs, ocobeHHO nNpun nMnepartopax,
M3MEHUIO B 06paTHY CTOPOHY 3aKOHOAATENbHY MOJINTUKY, U C V B. NIPU COMHEHUN
BCAKUN BOCMpeLwanwmn 3akoH cumtanca lex perfecta (C. 1. 14. 5).

19. OTMUMpaHne pecnyb/MKAHCKOro 3aKoHoAaTeNbCTBA B 3N0XYy NpuHUMnaTta. ABrycT,
CTpeMsiCb noaAepXaTb UAMIO3UID HAPOAHOIO CyBepeHUTeTa, NbiTancs BO306HOBUTDL
3aKOHOAATENbHYIO AEATENbHOCTb KOMULMI ANS CBOMX pedopM, Xenaa noakpenntb UX
MHWUMOI Bonel Hapoda. Ho k kKoHuUy I B. H.3. HAapoAHble cobpaHuMsa nepecTasan NpoBOAUTb
3aKOHbl, XOTA UX 3aKoHoAaTeNbHas BnacTb He 6blla ynpa3daHeHa. lNMocneaHee
YNOMWHAHWE O HAPOAHbIX COBpAHUAX HAaXOAUTCA B arpapHOM 3akoHe koHua I B. H.3. (D.
47.21. 3. 1).

§ 8. 3auKTbI MarncTpaToB U NpeTopcKoe npaso
20. DAWUKTbl MarncTpaTtoB. TpeTMn YNCTO PUMCKUN UCTOUYHUK MpaBa, nepeweawnin ot

pecnybnnkaHckoro Puma, npeactaBnsanm sanKTbl MarnctpaTtoB (npeTtopa, Kypy/lbHOro
34aMna, NpaBUTeNns NpPoOBUHLMUN).



Mpn BCTYyNNEeHMU B AONXHOCTb MarumcrtpaTt m3gaBasa 34UKT, B KOTOPOM 06bABAAN
nporpamMMmy cBOen AeATeNbHOCTU, 06sA3aTeNbHY AN HEro Ha BpeMs ero cayxbsol.
OcobeHHO 60nblWIOE 3HAUYEeHUE NONYUYUIN SAUKTblI NPeTOpoOB (CoAepXaBlmMe yKasaHug,
npu Kaknx obcrtoatenbcrteax byaer gaBaTtbca cyaebHag 3awmuTa).

DAUKTbl NPETOPOB MNOCAYXMWUIN UCTOYHNKOM 06pa3oBaHUA 0COBOM CUCTEMbI MPETOPCKOro
(vnu roHopapHoro, ot honores, No4yeTHble AOJIXXHOCTM) NpaBa. B anoxy npuHuMnaTa 3a
npeTopamMm COXpPaHANOCb NpexXHee NpaBo M3gaBaTb 3AUKTbI. [Mo-nNpexXHeMy 34UKT
CTaBUTCS HapaBHe C UMBU/IbHbIM NpaBoM. OQHAKO HE3aBUCUMOE MOJIOXKEHNE NMPETOPOB U
CaMOCTOATENbHOE OCYLWECTB/IEHME UMWN CBOEW BacTM He cornacoBanuch 6onbwe c
HOBbIMW POpPMaMmM rocyaapCTBEHHOro ycTponcrea. M3gaHue npetopaMu CBOUX 34UKTOB
(ius edicendi) dopManbHO HE NpeKpaTUAOCb, HO OHW He MOrau BCTynaTb B KOHMAUKT C
MMNEepaToOpCKOM BNacTbio. MoguYMHEHHbIE CEHATY NPETOPbl MOTEPSIN BCAKYIO MHULMATUBY.
CeHaT 06bIYHO NpeanuMCbIBaN NMpeTopaM NpoBOAUTb CBOM NMOCTAaHOBNEHUS (BbIHOCMBLUMECS
MnoA CU/IbHbIM BJIMSSHUEM MMMEPATOpPOB), M Te NMOCAYLWHO NpeaoCTaBAaIN CNeuuabHble
MCKN. BBOAMNOCH yXXe Manlo HOBOro B 34UKTbl NpeAllecCTBEHHUKOB, @ HOBblE CTaTbW
A06aBNANNCb TOJIBKO MO NpPeAoXeHUAM ceHaTa Uanm ocobo BAMATENbHbBIX OPUCTOB.
KoHeyHO, B Hayajle NpuHUMNaTa TakoBO Xe 6bl1I0 BIMSHUE N MMNepaTopa, HO YCUNEHUE
MMNepaTOPCKON LOPUCAUKLNM NMOKa 6blN0 HanpaB/leHO HA COAENCTBUE NPETOPCKOMY
dbOopMynapHOMY nNpoueccy, KOTOPbI HOMMHANbHO OCTaNCad HENPUKOCHOBEHHDIM.

21. Koandunkauma npeTopCckoro npasa. [JanbHenwee pasBuTne NpeTopckon AesaTebHOCTH
dopManbHO NOTEpPSANO CBOE OCHOBaHMe, Korga npu AapunaHe, B LEeNSaX 3aKpenaeHus
OTAENbHbIX MOCTAHOBJ/IEHMN MPETOPCKOro npasa, topucty Canbeuto KOnnaHy 66110
nopydyeHo cobpaTtb, NnepecMOTpeTb N NPUBECTU B NOPSAAOK HAKOMNUBLUMECS K TOMY BPEMEHM
MaTepuanbl NOCTOAHHOIO 3aMKTa - edictum perpetuum (125 - 138 rr. H.2.). CoaepxaHue
MPEeXHUX 3AUKTOB B COBOKYMHOCTM 6bINO OKOHYaATENbHO 3addmMKCcMpoBaHo. Apyrmmu
cnosamMu, 6blna npomnsBegeHa Kogndunkaumsa NnpeTopckoro npaea. Mpasga, edictum
perpetuum He 6bi1 NpU3HAH 3aKOHOM, HO, MO NPEANIOXEHNID NMNepaTopa, 0Cobbli
CEHAaTYCKOHCY/NbT 06bSABUN €ro HEM3MEHSAEMbIM; NMpaBo AefnlaTb NpubaBeHNs U
AONO/THEHMSA 6bINO OCTAaBNEHO NMWbL 3a MMNepaTopoM. lNocneaHMn C MOMEHTA
peaakTUpPOBaHUA 34MKTA 3aMeHUN viva vox iuris civilis - )xuBoi ronoc UMBUILHOIO NMpasa.
MpeTopbl NpoAoaXanau BbICTaBAATb 3AUKT B PUMe MU B NPOBUHUMNAX, HO TONbKO B
OKOH4YaTenbHOM pepakuun KOnmnaHa. ONMaHoBCKas pepakuMs 34MKTa HE COXpaHunacs,
oaHakKo 6narogaps Bbi3BaHHbIM KoaAMdUKaAUMENH 3AUKTA U B OCHOBHOM AoWweAlWnM 40 Hac
06WKMpPHBIM KOMMeHTapuam lNaqa, YnenmaHa v Naena cTano BO3MOXHbIM BOCCTAHOBUTbL U
TEKCT M pacnonoXeHMe cogepXaBWMXCa B 3ANKTEe NOCTAaHOBAEHUN U dopmy.
CywecTtBoBaHME KOMMeHTapusa Nasa TakXe K NpoBUHUMANbHOMY 3A4UKTY - edictum
provinciale - 3acTaBngeT npeanonaraTb, 4To ONMaH kKoandmunpoBan He TONbKO 3AUKT
ropoAacKuUX NpeTopoB, HO M 3AUKT MPOBUHUMNANBbHbIX MpaBuTenen. DANUKT XXe NpeTopoB
neperpmHoOB OCTancs, No-BMANMOMY, BHE KoauduKkaunum. ECAnM MCTOYHUKN COBEPLUEHHO
onpeaeneHHo ropopsaTt o6 oAHOM 34MKTE, TO 3TO NPOMCXOAUT B CUY ypaBHeHua B 212 r.
H.3. IOPUANYECKOro NonoXxeHns ceoboaHbiXx obuTatenen PUMCKON nMMNnepun, Ans KOTopbIxX
Apyrve 3aunKTbl NOTEPANN BCAKOE 3HaueHne. DAMKT pacrnagasncs Ha onpeaesieHHOe Yncso
TUTynoB Hebonbworo obvema c 3arnasusamm (de iudiciis, de rebus creditis n 1.4.) u
oxBaTbliBan ABe 4YacTu. B rmaBHOM 4YacTu 6biin onyb6anMKoBaHbl OTAENIbHbIE MOMEHTLI U
MYHKTbl MckoB, clausulae edictales, B AONONHNUTENbHON - NPUBEAEHbI TUNOBbLIE
dopmynapbl uckos. B aankte He cobntopanocb 0cobon cncTtembl, Tak Kak coaepXXaHue
€ro cknaabiBasoCb UCTOPUYECKUN, B TEYEHME BEKOB, N 06YCN0OBNMBANOCL NMPAKTUUYECKUMMU
COOBpaXxXeHNIMU N UCTOPUYUYECKMMM cnydalHocTaMn. CoaepxaHue 3AnUKTa BbITEKANIO NpPWU
pecnybnuke n3 komneteHumun (officium) cynebHbiXx MarmcTpaToB M yCTaHaBIMBaNoOCb UMM
Mo coobpa)eHnssM COBPEMEHHOW MOJIMTUKM MpaBsaLWEro Kiacca.

22. OTHOWeEeHNEe MeXay UMBUJIbHBIM MU NPEeTOPCKUM NMpaBoM. Mexay UUBUIIbHBIM U
NMPeTopCcKMM NpaBOM MMESI0O MECTO XNUBOE B3aUMOAENCTBUE; HEKOTOpPbLIE NpaBuna ius civile
BOCNPON3BOANINCL B 34UKTE, N 06paTHO, AOCTMXKEHMUS NPETOPCKOro npasa nepexoannu B
obnacTb ius civile. UMnepaTopckne KOHCTUTYLUMN U PECKPUNTbI, pa3BMBas LMUBUIbHOE
npaso, WM MHOrAa NYTEM 3aMMCTBOBAHUIM M3 34MKTa. pouecc Takoro B3aMMoaencrTeus
3axBaTbliBan pa3/iMyHble MHCTUTYTbI NpaBa. B HekoTopbiXx 06/1acTaXx NnpaBa Ha Nno4yse
NMPeTopCcKOro 3AMKTa CAOXWUNNCL Lenble HOBble MHCTUTYTbI. Tak, pagom ¢ dominium ex



iure Quiritium (KBUMPUTCKOM COBCTBEHHOCTbLIO) BO3HMKIIA TaK Ha3biBaeMas 6oHuTapHas (in
bonis esse - cM. n. 193), HapsaAy C UMBUNbHBIM HacneaHUKOM (heres) cTan NpeTopCcKui
Bnageneu Hacneactea (bonorum possessor - cM. n. 236). B Apyrux MHCTUTYTax
6naropaps NpeTopcKOMy 34UKTY npeobpa3oBbiBasoCb COAEPXAHME MHCTUTYTOB
LMBUNBHOIO Npasa.

Yxe 6b1/10 yKa3zaHo, Kak gBe obnactu npaea - 061acTy ULMBUIIBHOIO M NMPETOPCKOro npasa
- B Npouecce OTMEYEHHOro Bbille B3aUMOAENCTBUS MeaNeHHO cbnmxanucb Mexay coboi.
Mocne koandunkauum sgmnkta CanbBmem lOnnaHom, npu AgpunaHe, 3To cbnmxeHue ctano
ewe 6onee TecHbIM. NMpaBaa, dopManbHoOe NMPOTUBOMOJSIOXEHUE ABYX CUCTEM B CUNY
PUMCKOr0o KOHCeEpBaTM3Ma coxpaHsnocb A0 KOCTMHMaHa, Kak NCToOpUYecKoe nepexunBaHue.
Ho ewe c 3N0xXu KNaccuyeckmx LOpMCTOB Ha4YaoCb CANAHME LLMBUIBHOMO M MPEeTOPCKOro
npasa B oAWH opuandeckunii nopaaok. C ocobomn 6bicTpoTOl OHO nowso B IV n V BB. H.3.
M OKa3a/lo OrpOMHOE BJ/IMSAHMUE HA CTPYKTYPY BCEX MHCTUTYTOB U UX CUCTEMATUUYECKYIO
pa3paboTky. HOPMbl U MHCTUTYTbl, KOTOPbIE KaXyTCs 4aCTO HOBbIMU B KOANDUKALNMK
lOcTnHMaHa, B CYWHOCTN NPeACTaBASAT pe3ynbTaT HadyaBlWerocs 3a TPpuU CToNleTus
CINSAHNSA 3TUX ABYX cuctem npasa. O6 3TOM CBMAETENLCTBYET aBTOP NEPBbIX ABYX KHUT
NHcTnTYyuun KOcTnHuMaHa - Jopodei:

Sed cum paulatim tam ex usu hominum quam ex constitutionum emendationibus coepit
in unam consonantiam ius civile et praetorium iungi constitutum est... (I. 2. 10. 3).

(Ho Tak kKak nocteneHHO, n3 obblyaga nwoaen, ¢ OAHON CTOPOHbI, U HOBOBBEAEHMUN
KOHCTUTYUMWIH, C APYFrON, ULMBUNbHOE NPaBO Hadasno NpUXoanTb K eanHoobpasnto ¢
NMPeTOPCKUM, TO BbISI0O YCTAaHOBJ/IEHO...)

DTOT TeKCT, BKJYEHHbI B 3N1eMeHTapHoe pykosoacTtso VI B. H.3., nepepaerT
ype3Bbl4aWHO BaXHbl paKT B UCTOPUM UCTOYHUKOB PUMCKOIro nMpaBa KakK BMOJIHe
eCTeCTBEHHbI. TEeKCT yKa3biBaeT, YTO NOCTEMNEHHO NyTeM MpPaKTUKKN, o4eBUAHO cyaebHol
W AE€NOBOW, a TakxXe noj BO34eNCTBUEM UMMEPATOPCKUX KOHCTUTYLUMUN, UCAPaBAABLUUX
AEeNCTBYOLWMN 3aKOH, BO3HUKIO HOBOE Mpaso.

§ 9. CeHaTyCKOHCYNbTbI

23. B Hayane npuHUMNaTa NpeBpaTUINCL B 3aKOHOAATE/IbHble aKTbl MOCTAHOB/IEHUS
ceHaTa (peakune npu pecnybnmnke). C I oo cepeaunHbl III BB. H.3. CEHATYCKOHCYNbThI
SABNSIINCb OCHOBHOW (POpPMON 3aKOHOAATeNbCTBA, XOTA U NPUKPbIBAEeMON CTapon
dopMynon, UTO ceHaT TONbKO NoJjiaraeT, coBeTyeT U pekoMeHayeT (censet, videtur,
placet). B ceHaTyCcKOHCynbTax HepeAaKO AaBalMCb Nnwb obwme NnpuHUMNMANbHbIE
MONTOXEHUS, a 3aTeM NpenoCTaBNAsANO0Cb NpeTopaM yKasaTb B 34MKTe cpeancTBa uUx
MPaKTUYEeCKOro OCyLecCcTB/E€HNS, TaK YTO HEKOTOPble CEHATYCKOHCYJ/IbTbl MOXHO Ha3BaTb
HeodOopMeHHbIMM 3aKOHaMun. CeHaTCKMe 3aKOHbl Ha3blBalNUCb TaK Xe, KaK U 3aKOHbl B
lpnanyYecKkoMm obmuxonge, N0 UMEHU UNWN MPO3BAHUIO TEX UL, KTO UX MPEeAOXMNI
(ncknwoyenme S. C. Macedonianum - cM. n. 466). CeHaT He MMesl 3aKOHOoA4ATENIbHOM
MHMUMATUBBLI. Ero NnoCTaHOBNEHNS Yalle BCero ABNAANCb NUwb odopMaeHnem
npeanoXeHum mnMnepartopa, KoOTopble TOT B CUN1Yy CBOEW BNAaCTU MOIr BHOCUTb B CeHaT
MUCbMEHHO MNN YCTHO, TaK Ha3biBaeMas oratio principis in senatu habita - peub
mMnepaTopa, Npon3HeCeHHas B ceHaTe.

§ 10. OpucnpyaeHuus

24. [1essTeNbHOCTb CTapbiX pecnyb/MKaHCKUX IOPUCTOB. PUMCKas lopucnpyaeHums seaer
CBOE HayaNlo OT NpaKTUYECKOW AessTENbHOCTU OPUCTOB pecnybanKaHCKOro nepuoaa.
Pa3zBMBaBWAasACA 3KOHOMMUKA U ycnoxHeHne ¢popM obopoTa NpeabsSBASIN HOBbIE
pa3Hoo6pa3Hble 3anpockl, TpeboBaBLWME TOYHON HOPMYNINPOBKM NpaB paboBnaaenbLes.
PAaOM C 3TUM NPOTUBOPEYUS MHTEPECOB KPYMHbIX 3eMneBnagenbues u 6orayei-
POCTOBLMKOB Ha NOYBE pPa3/iMuynmsg MPUMEHABLWMUXCA TEMU U APYTUMU MEeTOAOB
3KCnAyaTauuMm KpPeCcTbsiH U APYTrMX MaJlOUMYyLMUX C/IOEB HaceNleHWUsi, B YaCTHOCTH -
NMpPoOBUHLMANOB, B CBOI o4yepeab, AeNlano Heo6XoAMMOK NMOMOLWb IOPUCTOB B LENax
Hauny4Jlwero yperyampoBaHusi BO3HUKABLUMX BOMPOCOB.

tOpucCTbI, ABNABWIMECS NpeACTaBUTENs MU Knacca paboBnaaenbueB, C YCNexXoM paspelwanu
CTAaBUBLUIMECSH UM XMW3HbIO 3aZla4yM: 3aKpenjeHne npaB co6CTBEHHUKA, BbipaboTKy ¢dopM



AOorosopoB u T.M.

B pecnybnmkaHCKuUn nepuog nx AesaTenbHOCTb MMesla NpaKTUYECKUIA XapaKTep U
Bblpaxanacb B pegakTupoBaHun popManbHbIX akToOB (cavere), B pyYKOBOACTBE BeAEHUNEM
cynebHbix gen (agere), B gayve copetoB (respondere). Mo goweAwnM A0 HAc OTpbIBKaM
COYMHEHMUI pecnybNNKaHCKNX IOPUCTOB MU CCbIJIKAM Ha HMX MO3AHENWMNX IOPUCTOB cneayeT
NMPU3HaTb, YTO YXe Toraa puandeckass TeXHMKa AOCTUra AOBOJSIbHO BbICOKOIO YPOBHS.

JedaTenbHOCTb CTapsbliX peCI'IY6J'IMKaHCKMX IOPNUCTOB BblpaXajiaCb, npexae BCero, B
TOZIKOBaHWMW MNMpaBa.

Ita in civitale nostra aut iure, id est lege, constituitur, aut est proprium ius civile, quod
sine scripto in sola prudentium interpretatione consistit (D. 1. 2. 2. 12. Pomponius).

(Tak 1 B HaweM rocygapcTtee (npasocyane) CTpouTCca UNM Ha OCHOBAaHWUMW nNpasa, T.e.
NMUCaHOro 3akoHa, AW gelcTByeT CO6CTBEHHOE UMBUNBHOE NpaBo, KOTopoe
ycTaHasnmeaeTcsa 6e3 3annucun, O4HUM TOJIKOBaAHMEM 3HATOKOB Npasa.)

B atnx cnosax NMoMnoHMA nogyepkHyTa TBOpYecKkasi poJsib pPMMCKOro TONIKOBaHMS 3aKOHOB
M ero 3HayeHume Kak UCTOUYHUKaA npaBa. Tak, nyteM TonkoBaHusa XII tabnunu 6binu
BblpaboTaHbl MHCTUTYTbl 3MaHuunauunm (ocsoboxxaeHns) neTen oT OTLOBCKOW BNacTy,
HacneaoBaHUS Mo 3akKoHY M aAp. MNyTeM ToNKOBaHWUSA pa3Bunacb 6onbwas yacTb
MHCTUTYTOB UMBUNBHOIo npaBa. [ipeBHee TonkoBaHue III - II BB. 40O H.3. CTpOro
AepXanocb C/I0BECHOW (pOpMbl, B KOTOPYH 06neKanncb 3aKoHbl MNu caenkun. LlmuepoH
pucyeT 3TO COCTOSHME U MeToA cnoBamu - veteres verba tenuerunt - gpeBHuMe aepxanucek
3a cnosa (pro Murena, 11), noguyepknBass KOHCepBaTU3M METOAOB CTAapoOro TOJIKOBAHUA.

25. JlntepaTypHble Npon3BefeHNs CTapbiX IOPUCTOB. B COOTBETCTBUU C MPaKTUUYECKNM
XapaKTepoM AedATe/IbHOCTU CTapbiX pecnybAMKaHCKUX IOPUCTOB UX NuTepaTypHas
0eATeNbHOCTb BblpaXanacb B KOMMeHTapuax K 3akoHam XII Tabnuy (TakoB KOMMeHTapumn
Onuga Meta KaTta, II B. A0 H.3., B Tpex 4yacTax: 06bsACHeHUsa TeKcTa, TONIKOBaHUSA HOpUCTOB
n uckosble dopmynbl). bonee no3gHue npomsseaeHnsa gatoT 06o6WweHne NpakTUKKU, pag
opunandyeckmx npasun - regulae (Mapk NMopuun KatoH - oTeu U cbiH, II go H.3.).
HakoHey, NosSBUANCH CUCTEMATUUYECKNE KOMMEHTapum No OTAEeNIbHbIM CUCTEeMaM
ULMBUABHOIO U Npetopckoro npasa. Ke. M. Cuesosia (I B. A0 H.3.) 6bl1 cOCTaBuTenem
nepBoro noaApobHOro M3s0XeHUsS UMBUIBLHOIo NnpaBa B 18 kHurax. Cepsuin Cynbnuuyun
Pyd (I B. ,O H.3.) Aan nepebii KOMMEHTaApUN NpeTopckoro sgukTa. Ero yyueHmnk AndeH
Bap koMMeHTMpoBan obe cucteMbl (LULMBUNBHOIO U NMPETOPCKOro) npasa B 40 KHurax
aunrecrt.

N3 apyrnx pecnybamnmKaHCKMX IOPUCTOB HYXHO Ha3BaTb Mapka MaHunmsa, Mapka lOHug
BpyTta n Nyénuna Myunsa Cuesony (II B. 40 H.3.), O KOTOPbIX NO3AHENLINE OPUCTHI
roBOpUAN, UTO OHU "OCHOBanu umsunabHoe npaso" (D. 1. 2. 2. 39). BbigaroWwWmMMCsa IOpUCTOM
6b1n1 Takxe LUuuepoH (I B. 40 H.3.).

26. eATenbHOCTb Knaccnyeckmnx topuctos. Ocoboro pacuseta puMcKkas LopucnpyaeHumns
pocturna B nepuog npuHumunata (I - III BB. H.3.), Npu3HaBaeMblli 3a Knaccuyeckui. B
WMEHHO 3Ty 3MOXYy NpaBO YaCTHOMW COBCTBEHHOCTM, YacTHOe NpaBo, AOCTUII0 CBOEro
BbICLIEro pa3suTusA. OTO 06yCnoBAMBaNO WWMPOKOE pa3BUTUE AEATENIbHOCTU HOPUCTOB.

3apgaun, cTodBWME Nepes OPUCTAMM KIAaCCUYECKOMW 3MOXKU, oTan4vyanumcb 60nbLION
CNOXHOCTbI. Knaccosble npoTuBopeuund sce 6onbwe yrnybnanuce n oboctpanuce,
BOCCTaHMA paboB npuHann Takue HopMbl U pa3mepbl, UTO BeCb paboBnagenbyeckum
CTPOW OKa3blBasCca B ONaCHOCTU, n TpeboBanucCb YpesBblHalHble Mepbl ANnd obecnevyeHus
rocnoActBa Bepxywkn paboBnagenbyeckoro knacca. becnpepblBHO pocnun u
NPpOTUBOPEUYNSA Mexay pas/iMYyHbiMU FrpynnnpoBkamMmum ceBoboaHoro HaceneHmnsa. C apyrom
CTOPOHbI, POCT rOCYyAapCTBEHHOW TEPPUTOPUN, paclUMpeHne Toproeoro obopoTa, passutune
M YCNOXHEHME BCeX XO039UCTBEHHbIX OTHOWEHWNN Bbi3blBasiu HEOBXOAMMOCTb
COOTBETCTBYHLWNX N3MEHEHNI NPaBOBON HaaCTpoOkn. Heobxoanmo 66110 NPOABUTHL
rMbKOCTb M pa3pewaTb BHOBb BO3HMKalOWME BOMNPOChbl B UHTepecax rocnoAcTByloLWero
Knacca, B nepBytl odyepeab - B Lendx 3akpenaeHnsad HeorpaHMyeHHOro npaesa
cobcTBEHHOCTN paboBnagenbueB Ha paboB M NpaBa CO6CTBEHHOCTU Ha 3eMJIIO.

Knaccnyeckune lopuUCTbl YCNELWHO CNpaBUAINCb CO CTOABWMMU Nepej HUMUKU 3aavdamu.



BepHble cBOEMY NpPaKTUYECKOMY HanpaBJIEeHUIO, OHM B CBOMX KpPaTKUX U BECbMa YeTKUX
peweHnax OTAENIbHbIX Ka3yCOB YAOBNETBOPSANN HOBble 3aMpoChl XXN3HWU B COOTBETCTBUMU C
MHTepecaMun rocnoacTteylwero knacca. lNpun 3ToMm Hepeako Habnwpganock, 4TO,
yCTaHaBnuBas No CywWweCcTBY HOBbl€ NMPUHUMNbLI, PUMCKUE IOPUCTbl NPpUypoYMBaNn UX K
CTapblM MOHATMAM M NOAKPENNAANN CCbIZIKOMA Ha aBTOPUTET CTapbiX IOPUCTOB: B 3TOM
CKa3blBaaACs MPUCYWMUA PUMCKUM lOpUCTaM KOHCepBaTmM3M. Ho, Hapsaay C aTuM, B UX
ANesATeNnbHOCTM, N Npexae BCero B TOIKOBaHWUM 3aKoHa, onpeAeneHHO CKa3biBasoChb U
nporpeccmBHoe Ha4vyano. Ha MecTo npeXxHero c10BeCHO-rpaMMaTM4eCcKoro ToJKOBaHuA
3aKOHOB M CAENOK ABNSeTCHa TolkoBaHMe ex voluntate, ocHoBaHHOE Ha OTbICKaHUW BOMU
3aKoHa unnn cTopoH. Kak rosoput Lenbs,

scire leges non hoc est verba earum tenere, sed vim ac potestatem (D. 1. 3. 17).

(3HaTb 3aKOHbl - 3TO HE 3HAYUT AepXaTbCa 3a UX cnoBa, HO (MOHUMATb) UX CUNY U
3HayeHne (MoLb).)

Knaccuyeckune 1OpuCTbl HE 0TX0AMAU, OAHaKO, 6e3 HYXAbl OT rpaMMaTUYeCKU-CNOBECHOrO
TonkoBaHua. Npn OoTCYTCTBUM B CNOBax 3akKoHa UKW caenkun kakomnm-nubo
ABYCMbIC/IEHHOCTM HeAONYyCTMMO 0Ccob0 CTaBUTb BONPOC 0 Bosie - quaestio voluntatis.

Cum in verbis nulla ambiguitas est, non debet admitti voluntatis quaestio (D. 32. 25. 1).

(Korpa cnoBa He B036yXAaalwT HUKAKUX pa3HOrnacuinm, He cneayeT AonNyckKaTb
(nocTaHOBKM) BOMpoca O BoJe.)

OTX0As OT CTaAaporo, CTpPOro UMBUABLHOIrO nNpasa (strictum ius), HoBoe TONIKOBaHMUeE
HanpaBMIOCb B CTOPOHY MCKaHMUA aequum et bonum - cnpaBeanMBoro n Ao6poro.

DTO HOBOE TOJIKOBAHME ONMpPaNoOCb Ha 3a4aTKW TorgalHen Hayku. Putopmnyeckas teopus
TOJIKOBaHMSA NpaBa K KOHUY pecnybauMKkn Bolwa B CUCTEMY 06y4YeHUs, AOCTUINa 3penocTun
M okaszana rnybokoe BAUSSHME Ha PUMCKYI topucnpyaeHumio. OHa npuMbikana K
AapUCTOTENEBCKON HayKe M CcTaBuna cebe Luenbio HayuYuTb CBOUX YYEHMKOB BO3MOXHO
JIOTMYHOMY TOJIKOBaHW. PUuTopmnyeckas Teopus SHEPrM4YHO NpoTecToBasia NpoTUB CTAaporo
dopManmaMa n 6ykBasbHOr0O TOJIKOBAHUS, U3 KOTOPOro NMpoucTekano, YTo Bbicoyanwee
npaBo - summum ius - cTaHoBMNOCb rayboyanwen HecnpaBea/IMBOCTbLIO - summa iniuria.
B cnopHbiX cnydasax TeOpus BHylWasa UCKATb HAacTOSALLEN BOMW 3aKOHOAATENS, BbIABIATh
Te uenu, KoTopble nNpecnenoBan 3akoHoaaTenb (ratio legis), B opnanyecknx xe caenkax
uenm, Kotopble CTaBUNKN cebe goroBapuBatowimecs ctopoHbl (lex contractus).

27. Ius respondendi. B pecny6nnKaHCKY 3N0Xy HE CYWECTBOBANO IOPUCKOHCYbTOB U
3auHTepecoBaHHble Nuua obblYHO obpawanmcb K TeM, K KOMY umMenu gosepue. ABrycrt u
€ro NpeeMHuKn, B LUenax npuBaeyYeHUs Ha CBOK CTOPOHY aBTOPUTETHOro COCA0BMUA
IOPpUCTOB, NpeaoCTaBUAN HEKOTOpPbIM Hanbonee BblgaWMMCA OpUCTaM ius publice
respondendi - npaBo AaBaTb oPuLMaNbHbIe KOHCYbTaLUM MO MNOPYYEHNIO MMNepaTopa,
ex auctoritate principis (D. 1. 2. 2. 48 - 50; 'am. 1. 7) B OTBeT Ha 3anpochl,
obpawaswmecs K nmnepaTtopy. Responsa (0TBeTbl) TaKUX NPUBUIErMPOBAHHbIX IOPUCTOB
MMenun TaKyl Xe CUNy, Kak U cob6CTBEeHHble nMnepaTopckue TONKOBaHUA, n 6binu
oba3aTenbHbl 4Na Cynen.

28. Knaccunuyeckune opuctbl. B nepuog ot I go cepeaunHbl III BB. paboTtanu MHorume
BblAaloWwMecs PUCTbI, COBMewaBwue rnybruHy TeopeTuyecKmnx 3HaHUN, NpakTuyeckue
AapoBaHug, negarorm4yeckm-socnmrtaTenbHoe BANSAHNE N, HAKOHEL, OCTaBUBLWMUE
nuTepaTypHoe Hacneaue. Llenyo 3noxy B 3TOM OTHOLWEHUN COCTaBWU/ IOPUCT Ha4dana
npuHunnaTta M.A. JlabeoH, npuBepxeHel pecnybnnkKkaHCKMX naen, HosaTtop B obnactu
npaBa (plurima innovare instituit). JTabeoH oka3an NpoaoONXNTENbHOE BANAHNE Ha
AanbHeWlwee pa3BUTUE IOPUCTIPYAEHLUN N CYMTAETCH OCHOBaTeNeM IpUANYEeCcKOn WKObI
npokynumaHues (Ha3BaHHOMW NO UMeHU ero 6numMxanwero yyeHuka lNpokyna). Ero
NONUTUYECKNUN NPOTUBHUK KannTtoH, MMeBWMUA MeHbllee 3HaYeHne, 6bln OCHOBaTeneMm
APYyron lopnanyeckon wWkonbl - CabMHbAHCKOW, HAa3BaHHOMW MO MMEHM ero 3HaMeHUTOoro
yyeHunka Masypusa CabuHa (He3HAaTHOro NPOUCXOXAEHMUHA, AOCTUrwero Tonbko K 50 r.
BCaAgHM4Yeckoro 3gaHusa). CabuH 6bin BennMyanwunm Opnuctom I B. H.3., KOMMEHTUPOBaBLINM
LMBUNBbHOE NpaBo. M3 wKoMbl NpokynnaHues Bbiwnn OBeHuni Lenb3 - oteu un cbiH. U3
cabmHmaHuyes Bo II B. Hago oTMeTuTb CanbBug tOnNmMaHa, nonyymewero npu AgpuaHe



nopydyeHue koambumumposaTb NPeTOPCKOeE NpaBO U YyCNELWHO BbIMOJIHUBLWEFO 3TO
nopydyeHune (cMm. n. 21). YueHnk CabuHa - AdbpnkaH MHOro coxpaHua OT CBOEro yuymtens,
cnenys eMy MHorga AOC/A0BHO, HO OT/NIMYaeTCs TPYAHOCTbIO ANS MOHUMaHUsA. TpyaHo
CKa3aTb, K KakKOW WwKone oTHocmnca NMOMNOHUN, KOTOPOMY UCTOPUS PUMCKOrO npasa
ob6s13aHa cBeAeHMSMU O Pa3BUTUM LOPUCNPYAEHUMN N OTAENbHBLIX ee nNpeacTtaBuTensax (D.
1. 2. 2. 47 - 53). NocneaHnm cabmHmnaHuem cumtaeTtca Fain, He oTAMYaBLWINKICSA TNyOMHOMN,
HO OoCTaBuMBLWWUIN y4yebHOe pyKoBOACTBO - MHCTUTYLUNN, HANUCAHHbIE C BONbLIOW SCHOCTbIO.
K III B. H.3. OTHOCUTCA CTOSALWNNA BHE WKOA DMUNMIK MNManuHnaH, oCTpenwmnn cpean pMMCcKmnx
KasyuncrtoB, 61ecTawmm no c)KXaToCTU CTUMINCT, CTaBWMN AN NO3AHENLWINX NOKONEHUN
"mepBbiM M3 Bcex" (primus omnium). NMannHMaH 3aHMMan BblaatoULeecd MecTo nNo
COBEpPWEHCTBY POPMbl M TOYHOCTM NPUEMOB NOABEAEHNSA OTAENMbHbLIX ClydaeB noa
COOTBETCTBYHOLWME NpaBuUia u HOpMbI NpaBa.

MeHee ApKMMU, HO TakxXe KpynHbiMU topuctamu III B. H.3. 6binK MNaBen n YnenunaH. MNasen
ABNANCHA NpeACTaBUTENEeM TOro HanpaB/fieHNa IPUCTOB, KOTOPble BUAENN OCHOBHYIO
3agavy B cobupaHum, o6paboTke N KOMMEHTUPOBaAHUM paboT npeawecTBeHHUKOB. OH 6bin
BCe e bonee cMen n opurMHaneH, 4Yem AeNCTBOBaBLWNN HECKONbKO NO34Hee B TOM Xe
HanpaB/IEHNUN MHOIOpeYnBbIN YNbNnaH.

29. Ynagok wopucnpyageHummn. C cepegunHbl III B. H.2. HaYuMHaeTCa ynagok
opucnpyaeHummn. Ecnm B anoxy npuHumMnaTa lOPUCTbl BbIIM HYXHbI MMOepaTopy B
KayecTBe OAHOro0 U3 KaHasoB AN NPOBeAEeHUA N NoAAepPXXKNU MMNEPATOPCKON NOANTUKMU,
TO NPpW AOMKHATE 3Ta UX PONb OKa3anacb yXe 3aKOHYeHHOW. MMnepaTopckasa BaacTb
CTana abconwTHOW, U BONSA MMNepaTopa oka3asiaCb €AUHCTBEHHbLIM MCTOYHUKOM Mpasa.
Ius respondendi 6onbwe He gaeTcs; LOpUCTbl paboTalT rnaBHbiM 06pa3omM B KayecTBe
UMHOBHMKOB MMMNepaTOpPCKON KaHuensapuun. OQHAKO responsa KjaCCUMYeCKUX IpPUCTOB
COXPaHMUIN 3HAYEeHMEe NCTOYHUKA npaBa: B 426 r. 6611 u3gaH 3akoH "O UuNMTUpOBaHUM
topucTtoB", Nnpu3HaBaBwWMn ob6a3aTeNnbHOE 3HaYeHue 3a counHeHmnamm NManuHunaHa, Masna,
YnbnuaHa, Nag, MogectmnHa (M Tex LOPUCTOB, COYMHEHUS KOTOPbIX NMPUBOAATCHA 3TUMMU
aBTopamu). MNMpun pasnmMunm MHEHUN 3TUX IOPUCTOB NPeaAnUCbIBAaNoCb NPpUAEpPXUNBATbCS
MHEHWS, 3@ KOTOpOe BbiCKa3anocb 60/bWNHCTBO, @ NPU paBeHCTBE roJlIoCOB OTAABasNOCh
npeagnoyTteHne MHeHuo NMannHnaHa.

N3 IopMCTOB 3MNOXM AOMMHATA CKONbKO-HMOYAb BblAAalOWMMCA MOXHO NPU3HaTb
FepMoreHnaHa (npubnusutensHo IV B.).

30. Opuanyeckas nutepaTtypa. lOpuanyeckasa nutepaTypa Kilaccnyeckom anoxm 6bina
ype3BblHyaliHO pa3Hoobpa3Ha M pa3sIMYHO ocBelasna npobnembl Npasa. N8 HaYMHaOWKUX
Ha3Ha4yalANCb 3/1IEMEHTapHble pPYKOBOACTBaA - MHCTUTYUMUM (institutiones, enchiridia),
onpeaeneHuns (definitiones), npasuna (regulae). NMpakKTUUYECKUM LENAM CAYXKUNKU
COOpPHUKM KOHCYNbTALMM N Ka3yCcoOB - OTBETblI, NUCbMa, npobnemMbl n gncnytaymm
(responsa, epistolae, quaestiones, disputationes). bonee obwunpHbie paboThl
npeacTaBnNsgImM KOMMEeHTapuUnM K 34UMKTY, KHUMM MO LWBWUABHOMY MpaBy, KOMMeHTapun K Ks.
Myuunto u M. CabuHy, rae nanaranacb npexHsas cuctema ius civile (libri iuris civilis).
HacTtoswmne ceBoabl faBann AUrecTbl, B KOTOPbIX paccMaTpMBasoCcb OAHOBPEMEHHO U
npeTopckoe, n umMBunabHoe npaso. Cioga Xe OTHOCUINCb KOMMEHTapuUnM K OTAENbHbIM
3akKoOHaM, CeHaTyYCKOHCYyNnbTaM, MOHOrpadumm Nno oTAeNnbHbLIM OTpacnaaMm npasa,
crneuynanbHble MOHOrpadum no 3akoHogaTenbcTBy - ceoay XII Tabnuy, uMmnepaTopckomy
3aKkoHoAaTeNbCTBY.

Hanbonbwen NnonynsapHOCTbIO NMONb30BaJNCb KpaTKnUe 3NleMeHTapHble pyKoBOACTBA -
institutiones. O6yuyeHune ropncTtoB B pecnybnmkaHckoMm PuMe BbipaxasioCb B AONYLWEHUN
MONOAbIX OPUCTOB K CNYLWAHMNIO AaBaeMblX KOHCYNbTauMin U K 06CYyXAEHNID C HUMMU
oTAenbHbIX Ka3dycoB (instruere). B koHUue pecnybamkn cTanm BeCcTn cmcrtemaTnyeckoe
yteHune nekumn (instituere). B kayecTBe Nocobmsa K 3TUM 3aHATUAM N NOSABUIUCH
institutiones. Hanbonbwen NnonynsapHOCTbIO NoAb30Bannucb MHcTuTtyummn Nasa. B kKoHue
Kflaccnmyeckoro nepuoga nosasunucb MHctnutyuum MapuuaHa, Kannucrtparta, aBna u
YnbnuaHa. Ho oHM He Mornm 3aTMUTb cTapbix MHcTuTyumun Mas (II B. H.3.), NOCAYXMBLWINX B
AanbHenweM 06pa3uLOM MHCTUTYLMOHHOW cucteMbl. UX cBoeobpasHyo CUCTEMY MOXHO
Ha3BaTb AOKTPUHANbLHOMW; NPWU OTCYTCTBUMU UAN NNWb KPAaTKOM pacCMOTpPeEHUN
MCTOPUYECKOro MaTepmnasa BCe COCPeAOTOYEHO Ha AOMMATUUYECKOM M3TOXEHUN



aencreytowero npasa. MHCTUTYUMOHHAs CUCTEMA u3naraeTt NpaBo U €ro NpMMeHeHne He
pa3pO3HEHHO, B C/Ily4allHOM CMeLWEeHNN Ka3yncTUKM, Kak 3To Aenann ynoMuHasLwmecs
Bbiwe "Bonpocbl" n "OtBeThbl", "MpaBuna" n "Cnopbl", a CTPEMUTCSA BECb MaTepuan
pacuy/ieHUTb C TOUYKM 3peHUs obWMX NpaBOBbIX KAaTeropmn, KakMMun npexae Bcero
SABASKOTCS Nnua, BELWM U UCKN.

MHCTUTYyumn Nas oononHATCA ewe ero counHeHmem "Res quotidianae"” ("lMoBceaHeBHblIE
aena"). B cCOBOKYNHOCTM OHW AalT KpaTKuih o0630p BCero gencreytowero npasa,
NMPUBMIEKASA K U3JTOXEHNIO ABE CUCTEMbl - ULMBUNBHOINO U NPEeTOPCKOro npasa, C
npeobnagaHnMeM AOrMaTUUYECKOr0 U3MOXEHUS Hal UCTOpUYecKuM. MHcTuUTyumm Mas
MOSIYYNUNN WMPOKOE pacnpocTpaHeHMe y IOPUCTOB M FpaMMaTUKOB Nocneaytowen anoxu, a
B VI B. H.2. OHM, NpaBAa, B MCKaXeHHOM N nepepaboTtaHHOM Buae, 6bIIN BHECEHLI B
koandunkauyunto KOcTnHnaHa (cm. n. 38). Ewe B V B. H.3. OHW pacnpocTpaHsanncb B Utanum
B CNMCKaXx, B CBOeEM NOA/IMHHOM Buae. OANH N3 TaKNX CNUCKOB, C ownbBKaMu u
ncKkaxeHunsamun, 6oein HaigeH B 6ubnmoteke B BepoHe yyeHbiM Hubypom (1816 r.). TekcT
MHCTUTYUMI 6bln CTEPT M NOKPbLIT cBepxy nocnaHuamm Neponuma (VIII nnm IX B.).
BoccTaHoB/NeHHaAs pykKonucb - nanmMmncecT (T.e. NnepraMeHT, TEKCT KOToporo 6bin paHee
cockobneH n No HeMy 6bIN1O0 HAaNMCaHO YTO-HMOYAb 3aHOBO) M3BECTEH NO4 Ha3BaHWeM
BepoHckoin. B 1933 r. B AnekcaHapumn 6blan KynneHbl Yy aHTUKBapa nepraMeHTHbIe NNCThI
C oTpbiBKamMu as, aononHsawwme BepoHckuii nanmmncect. OHM Ha3bIBAOTCA TO "HOBbLIMMU
oTpbiBKamMu Naa", 1o - AnekcaHapumnckmn, Ermnetcknin n ®nopeHTuimckmnm Nam (no mecrty
HaxoAKM N xpaHeHunsa). CywecTBYyOT pycckne nepesoabl MHCTUTYUM Naa - PaccHepa
(1888 r.), AbiabiHckoro (1890 - 1892 rr.), M. bobuHa - III n IV kHur (Xapbkos, 1892 r.).

N3 o6WwnpHOM NUTepaTypbl OPUCTOB-KIACCUKOB A0 HAcC B MOJIHOM BUAE AOLWMIO OYEHb
HEMHOIO U 4YacCTo B UCKaXeHHOM Buae. MOMUMO YyNOMAHYTbIX Bblle WHCTUTYUUI Tas
cnenyert OTMETUTb:

(1) Tak Ha3biBaeMble fragmenta Ulpiani. JJoweawas 40 Hac pykonucb 6bina HannucaHa B
Fannmn B X B. U HalgeHa B 6ubnmnoteke BaTtnkaHa. B Hen coaepxaTcsa U3BJIEYEHUS U3
COUYMHeHna YnbnunaHa - liber singularis regularum. HanucaHo 3TO COYMHEHMNE MO CUCTEME
NHCTuTYuunn lag.

(2) Sententiarum libri quinque ad filium - Ha3biBaeMble sententiae receptae MNasna.
MpunHapneXHoCTb ux NMaBny COMHUTEeNbHa. 3TO PYKOBOACTBO MO rpa>X4aHCKOMY W
YyrosoBHOMY NpaBy W npoueccy 6narogaps NOJIHOTE U OTHOCUTENIbHOM KpaTKoOCTK 6biso
WMPOKO pacnpocTpaHeHo n ocobo oTMmeyeHo B 3aKoHe o ymtuposaHuum (cm. n. 29). B
nocneknaccnmyeckyt anoxy 6bin10 M3gaHo B COKpaweHHOM U nepepaboTaHHOM Buae.
N3BneyeHns sowam B BecTtroTckuini cBoa 3aKOHOB.

31. MNo3gHenwmne nutepaTtypHble NnamMaTHUKK. U3 6onee no3agHux namMatHukos IV n V BB.
3N0XM AOMWHATa AOLWN:

(1) Tak Ha3biBaeMble Fragmenta Vaticana - pykonucb, HaageHHasa B 1821 r. B
BaTmkaHckon 6nbnunoTteke; oHa npeacrtasnsiet cobon c6opHMK ius u leges n cogepxuT
CeMb rnaB: 0 Kynse-npoaaxe, yay@pykre, npuaaHoM, oneke, AJapeHUM U NpoKypaTopax.
Ius npeacrtaBneHo B M3BNEeYEHUAX U3 CcOUMHeHUn ManunHmnaHa, YnoenmaHa v Masena (Fan He
npeacTtaBneH). Leges - NOUYUTUM UCKNKOUYNTENBHO KOHCTUTYUMN A0 318 r., a Takxe Tpu
MHOrope4ymnBblX 3akoHa KoHCTaHTMHa n oanH BaneHTuHmnaHa I ot 372 r. O NnponcxoxaeHunm
cbopHMKa HMYEro He N3BeCTHO. TpyAa, NoO-BUAMMOMY, cocTaB/ieH 4o 438 r., Tak Kak
Koaekc ®eopgocuma (cM. n. 35) B HEM HE yNOMUHaeETCH.

(2) Collatio legum Mosaicarum et Romanarum (HeM3BeCTHOro aBToOpa) B TPeX PYKOMUCHX
VIII - XI BB., coaep>XnUT conocTaB/lieHne 3aKoOHOB Mouncesda U puMcKkoro npasa B 16 rnasax,
OTHOCSALWMNXCH NpeENMYLLECTBEHHO K YFOTOBHOMY Mnpaby.

(3) Consultatio veteris cuiusdam iurisconsulti. 310 c60pHUK MHeHUN OpucTta (nMmM4
KOTOpPOro HEM3BECTHO), XMUBLWero, no-enanmomy, B Nannuu, B KoHue V nnm Hadane VI B.
ABTOp paetT coBeTbl (rnasHbiM o6pa3omM M3 obnacTn AOroOBOPHOro nNpasa) CBOUM
aosepuTtensm.

(4) Leges saeculares - CUPMNCKO-PUMCKUIN 3aKOHHUK, KOTOPbIA Nonb3oBanca 6o0abwnm
BJIMSHMEM Ha BocToke u He 6bl1 BbITECHEH 3akoHoAaTenbCcTBOM KOcTUHMaHa. KHura



n3naraeT pUMCKoe NpaBO BeCbMa HEMOJIHO, YaCTO HE MOHMMAs U UCKaXas CMbICA NyTeM
nobasneHnn, Nno-BMANMOMY, M3 MEeCTHOro npasa. B ocHoBaHME NONOXEHbI U3pedYeHUs
K/TaCCUYECKUX IOPUCTOB, HO B pe3ysibTaTe YCUIEHHOMW N 4YaCTO HEMOHATHOW nepepaboTku
OHW MOYTWM Hey3HaBaeMbl. PaboTa 6blla HanMcaHa NepBoOHayanbHO NO-rpevYeckun, 3aTem
nepeesejeHa Ha CUPUNCKUIN A3bIK, U 3TOT nepeBos noaseprcsa nepepabortke Ha apabckom
M apMSAHCKOM S3blKax.

§ 11. MlMnepaTopckne KOHCTUTYLIUUN

32. Buabl KOHCTUTYUMI. B anoxy npMHUMNaTa n3gaBasiuCb KOHCTUTYUUU B YeTbipeXx
OCHOBHbIX popMax: a) 34UKTbl - obwme pacnopsaxeHusa (N0 Ha3BaHUID NpoAOAXaBLINE
NpakTUKy pecnybnmMKaHCKMX MarmcrtpaTtoB, HO CyLWEeCTBEHHO OT/IM4YaBLINeECs OT 34MKTOB
MarmcTpaTtoB, MOCKONbKY MUMMNEpPATOPCKNUE 3AUKTbl CcoAepXann He nporpaMmy
0EeATEeNbHOCTMU, a NOCTaHOBNeHNsA, ob6sA3aTeNbHble AN BCEX AOJNXHOCTHbBIX UL U
HaceneHunsa); 6) aekpeTbl - peweHns No cyaebHbIM genaM; B) PeCKpUNTbl - OTBETbI Ha
nocTynaBlWMe K UMNepaTtopaM BOMNPOChHI; I') MaHAaTbl - MHCTPYKUNUMN YNHOBHUKAM MO
aAMUHUCTPATUBHbBIM U cyaebHbIM BOMpocam.

N3 3Tnx yeTbipex GOpM B Nepumoa AOMMHATa MaHAaThbl BbIXOAAT U3 ynoTpebneHus;
AeKpeTbl U pecCKpUNTbl UMEKT CUY TOJNIbKO MO KOHKPETHbLIM AenaM, B CBSA3UM C KOTOPbIMU
OHW AaHbl, N, TakKNM o06pa3oM, OCHOBHOMN (POPMOMN 3aKOHA ABNSAETCA MMMEPATOPCKUN SAUKT.

MHOFOYMCNEHHOCTb U pPa3bpoCaHHOCTb MMNEPATOPCKUX KOHCTUTYLMUN Bbl3BaANMU
notpebHocTb nx o6beanHeHnsa. NMocnenoeaslwee B KoHue III B. pa3zgeneHne nmnepumn Ha
ABe MONOBWHbLI Npuaano 3ajgade Takoro cobpaHmsa n nonuTuyeckoe 3HauveHme. OHO
Ha3Ha4yeHo 6bIsI0 CYXWUTb CUMBOJIOM eAMHCTBA NpaBa, NpuY NONTUYECKOM pasaeneHnu
rocynapctBeHHOro annapaTta. MHmyunatmea no KoaudukKaumum KOHCTUTYLUNN, OAHAKO He
6blna B3ATa Ha ceba npasuTtenbcTBoM. Kogndukaumsa 6biia npomsseeHa YaCTHbIMMU
avuamu.

33. Codex Gregorianus. B koHue III B. (295 r.) 6bin BbinyweH Codex Gregorianus,
Ha3BaHHbIKN TakK N0 MMeHU aBTopa, peropmaHa. OH cobpan KOHCTUTYUUU, HAUYMHASA C
AapvaHa n KoH4Yas coBpeMeHHbIMK eMy. B noannHHOM Buae 3ToT Kogekc He coxpaHuicH,
HO B 3HAUMTeNbHOW 4YacTu BowenNn B psaa Apyrux namMaTHukos (Fragmenta Vaticana,
Collatio legum Mosaicarum et Romanarum, lex romana Visigothorum, lex romana
Burgundiorum).

OpurnHanbHOM CUCTEMbl COCTaBUTeNb He BbipaboTan M n3 19 KHUIM, Ha KOTOopbIe
pacnapaeTcsa 3707 Kogekc, B 13 KHUrax cnepgosan cuctemMe npeTtopckoro sgnKTa
nocneaHenm pegakuyum. KHUrM gennnucb Ha TUTYNbl C NpeaAMeTHbIMU pybpukamum; HO
MaTepuan pasMellanca HEpPaBHOMEPHO W NecTpo. B npeaenax TUTYNOB KOHCTUTYLUUU
npuBeAeHbl B XpOHO/IOTMYECKOM NopaaKe C YKa3aHWeM aapecaToB U BpeMeHU nsaaHus
(inscriptio u subscriptio). B 14-i1 n cneaylwmnx KHUrax TpakToBaancb yrosoBHoe npaso U
npouecc. NpUHATOE K NpakTUYeCKOMY NpuMeHeHunto cobpaHue NperopmaHa noab3o0BanocCh
opunuUManbHbIM NMPU3HAHMEM U aBTOPUTETOM B Nocreaywlune ABa BeKa, NoOKa ero He
oTMeHun Kogekc KOcTuHKMaHa.

34. Codex Hermogenianus. [lononHeHneM K nepBoMy cobpaHuio aBuacsa nocne 295 r.
BTOopon Codex, HasBaHHbLIM Hermogenianus no nMmeHun coctaButens FrepmoreHmnaHa. OH
TpUXKAbl MEpPECMaTPUBaAsICa COCTaBUTENIEM, KOTOpPbIV noaBepr 60/bWMHCTBO KOHCTUTYL U
TwaTtenbHoOM pegakuunm. Bcero 6110 cobpaHo 120 KOHCTUTYUWNI, pa3feneHHbIX No
coaepXXaHuto Ha 69 Tutynos, 6e3 obbeaMHEHNA B KHUTrKM. CuCTeEMa M pacCnosioXeHune
TMTYnoB 3toro Kogekca He MOryT 6biTb BOCCTaHOBJIEHBI.

35. Codex Theodosianus. MNepBbiM opuUManbHbIM cObpaHueM KOHCTUTYUUn 6bin Codex
Theodosianus. BocTouyHo-puMckumn nmnepatop ®eogocuin II1 (402 - 450 rr.) nnn, BepHee,
ero NpaBuUTeENbLCTBO UMENO WNpoKMe KogndunKauMoHHbIE NAaHbl - onybnukoBaTb c6OpPHUK
MMMOEepaTOPCKUX KOHCTUTYLMUN CO BKAKYEHUEM iuS, T.e. NpOM3BEAEHUN KITAaCCUKOB.
O6bWwMpHOCTbL NporpaMMmbl 3aTOPMO3uMa 3TO NpeanpuUsaTMeE, U B KOHLE KOHLOB 6binn
cobpaHbl TONbKO MMNepaTopckne KOHCTUTYyummn. Kogekc 6bin nepecnadH B PUM 1 NpUHAT
conpaButenem ®eopocua Il BaneHtnHmanom III. HecmoTpda Ha To uTo Koagekc 6bin
cocTaBneH Ha BocToke, oH uMen Ha 3anage, B Fannun, 6onee NpoAoONXUTENbHOE
BNUAHWE U NPUMEHANCHA TaM gaxe Torga, korga 6ol oTMeHeH Ha BocTtoke KogekcoMm



lOctTnHmnaHa. Kogekc ®eogocumd COXpPaHUACAS B MHOTOYUCNIEHHbBIX PYKOMNUCAX WU
nepenspasancsa kak B CpeaHue Beka, Tak U B HoBoe BpemMs.

Kopekc pacnagaeTtcsa Ha 16 KHUM, pa3aefieHHbIX Mo NpeaAMETHbIM TUTYNaM.

B Kogekce deopgocus NOAYUYUIN OTPaXeHUEe U3MEHEHMUS, KOTOpPble MPOM3OLWIN B
rocyaapCTBEHHOM M YyacTHONpaBOBOW cdepe paboBnaaenbyYecKkoro rocygapcrsa.
OTKpbITbI abCcoNOTM3M MOHApPXUN BOCTOYHOrO ThUna 6bis1 ApKO OTpaxeH B 06uwecTBeHHOW 1
cnyxebHol nepapxumn. NMotpsiceHnsl, BbiaBaHHble peBontoumnenn III B. B 3KOHOMUKE U
npaBe, 3aCTaBU/IM NEPECMOTPETb pPsA BOMNPOCOB YaCTHOro npaBa, CBSiI3aHHbIX C
3eMaeBnageHnemM, n T.n. B yacTtHoCTU, cneayeT OTMETUTb NpoLECcC 3aKpenoweHuns,
HayMHasa co cBo60AHOro Npexae KosioHa M KOH4Yas BbICLUMMU COCIOBUSAMMU.

Fnasa 2

KOANOUNKALNA OCTUHUAHA
§ 12. 3apaum n npouecc koandpukKaumMoHHbIX pabot npu KOCTMHMaHe

36. 3agaun kogndukaunuun. YctpeMaeHns ICTUHMAHOBCKOro nepuoga (nepeas NosioBMHa
VI B.) 6blAM HanpaB/eHbl Ha OCylWeEeCcTB/JeHUe TPAaHANO3HON U HEMNOCUNBHOW 3agauu
BOCCTaHOBNIEHMS eanMHCTBa PuMckon umnepmnun. K aton uenm ceoamnacb NoAMTUKA U B
obnacTn 3akoHogaTenbCTBaA.

3aKkoHofaTeNbHasa NOMUTMKA CTaBua 3adadyei U3 AByX NOTOKOB MaMATHUKOB MNPOLIIOrO -
MMnepaTopcknx 3akoHoB (leges) n paboT knaccuueckmnx ropmuctos (ius) - co3gaTb CBOA
3aKOHOB, MPUTOAHbLIX AN MPUMEHEHNS B HOBbIX MOJIMTUYECKUX U DIKOHOMUYUYECKNX
ycnoeuax. Ansa toro ytobbl cTapble NCTOYHUKKW NMpaBa NPeBPaTUTb B XWUBblE UCTOYHUKMU
HOBOrO NpaBa, HYXHO 6blN0 co34aTb U3 Xaoca TEKCTOB, 3aKOHOB, KOHCTUTYLUMUIA OAHO
CTponHoe uenoe. MNepea topuctammn 6bi1a NMocTaB/eHa ele 3ajadya UCnonb3oBaTb BCE, YTO
Aano pa3BuUTWeE NpaBa 3a TPWU CTONETUS, Npowealne Mexay KlacCMYeCcKMM NepmoaoMm m
3TOW 3MOXOW, T.€. OTPa3nTb U3MEHEHMUS, KOTOPble NpeTepneno pMMckoe nNpaBo nNpwu
nepecagke ero ¢ 3anaga Ha BocTok, noa rpeyecknMMmn, BOCTOUYHBIMU U XPUCTUAHCKUMMU
B/IUSIHUSAIMM, @ TaKXXe U TeX U3MEHEHUN, KOTOpble Nponcxoannm Ha Boctoke noa BAUSIHUEM
3anagHoi nocneknaccmMyeckom nutepaTtypbl. Takum obpasom, cBo4 3akKOHOB KOCTUHMAHa
ABNS€TCS B OCHOBHOM KOMMNUASUNEN U3 CYLWECTBOBABLWMX 40 TOFO0 UCTOYHUKOB, HO
MHOTOKpPaTHO Npeobpa3oBaHHbIX, NepeAaenaHHbiX U 0606WeHHbIX. Koagndukauns
OcTMHMaHa oTnMyaeTca OT NpeabiAyWwWnx Koandmnkaunmm HecpaBHeEHHO 60NbLWINM pa3MaxoMm
n 6onee BbICOKON TBOPYECKON cuol. B Hen obHapyxmnBaeTcs He ToONbKO 6bonee wnpokas
OCHOBa MCTOYHUKOB M 6onee obmMnbHOE X UCNONb30BaHMe, HO U ropa3ao 6onee
TwaTtenbHas obpaboTka n3bpaHHbIX TEKCTOB.

37. O6bem koandukaumun. Mpeabiaywme ceoabl 6611 c6opHMKaMu ToNbko leges; Bonpoc
0 cobupaHuM MaTepmnanos ius, NocTtaBsieHHbIV Npu ®eopgocun II, He 6bIT peann3oBaH.
MpeaBapuTenbHble COOPHUKKM N XpecToMaTMKM No ius 6binn nnogom paboT M 3HaAHUN
6epMTCKOM N KOHCTAHTMHOMNONBCKOM NMpPaBOBbIX WKOM, rae ewe B V B. H.9. YKPENUIoCb
n3yyeHue pMMCKOro npasa. lpenogaBaTenn CTpEeMUNNCHL NPUCNOCOBUTbL KNnaccnuyeckue
TPpyAbl K HOBOMY NopsaAKy Bewen, yCTaHOB/IEHHOMY abCoOMIOTHOM MOHaApXuen. DTU-TO
Tpyabl M 66NN UCcnoNb3oBaHbl B kogndukaumm KOcTuHMaHa. Kogndumkaumnsa nmeet MHOIO
HeaAOCTAaTKOB, 0CO6EHHO B CaMOM TeXHUKE 3aKOoHOAaTenbCTBa, HO UMEKTCS U
MNONOXUTEeNbHblE CTOPOHbI, B YHaCTHOCTM B 06/11aCTN HEKOTOPbIX HOBOBBEAEHUN.

XapakTepHO 6bI/I0 CTpeMieHne coeaAnHNTb pa3Hoobpa3Hble BEeTBU PUMCKOro npaBa
(HanpuMep, UMBUIbBHOE U NPETOPCKOE NpaBo, UMBUIbHOE U NpaBo HapoAoB UTanuum u
NPOBUHLUWNA) U YyAANUTb OTXMUBLUME MHCTUTYTblI (Mmancipatio, in iure cessio, fiducia) (cm. nn.
196, 197, 407 v ap.). B MHbIX cAy4dasaAx 9CHO BUAHbLI NOMNbLITKW NpuaaTb HOBOE
cofepXxaHue nepewegwinMm OT NPOLWIOro NpaBoOBbIM MOHATUAM U MHCTUTYTaM U TakuUM MyTem
COXpaHUTb UX XMU3HEHHOCTb (Hanpumep, litterarum obligatio in ius vocatio, litis
contestatio) (cm. nn. 53, 74, 449). HoBbI 3aKOHOAATENbHbIN Tpya cTpeMuncs 6biTb
npoaofXXeHUeM pa3BUTUA KNAaCCUYeCKOro npasa M yCTpaHUTb HegOCTaTKMU ero,
BblICTynaBLllMe A0 TOFrO BpeMeHU B TpyAaxX IOPUCTOB U MMNEPATOPCKUX KOHCTUTYLUSAX.
CocTaBuTenu yaensiiu BHUMaHUe HOBbIM MpPpaBOBbIM BO33pEHUSAM; B pe3ysibTaTe 3TOro
pMMCKOe YyacTHoe npaBo caenanocb 6onee NpUroaHbIM AN BOCAOPUATUSA €ro B



AdanbHeNLWeM HOBbIMWU HapoAaMu.

38. Xoa koandukaunun. PykoBoacTBO KOAUPUKALNOHHBIMKU paboTaMu 6bi/1I0 BO3IOXKEHO
Ha magister officiorum un quaestor sacri palatii TpuboHmaHa. KOCTMHMaAH Ha3Hauun 13
deBpansg 528 r. KOMMUCCUIO N3 AECATU YNEHOB, C yyacTuem TpuboHmaHa u
KOHCTa@HTMHOMOJ/IbCKOro npenoaaBaTens npaea Teodunna; 3TON KOMUCCUU BbIIO MOPYYEHO
COCTaBWUTb B NEPBYIO o4epelb CBOA KOHCTUTYUMN. Tpu npexHunx cobpaHuna obnerumnm
paboTy KoMmuccmn, nu 7 anpens 529 r. cobpaHue KOHCTUTYuUUI 6bino onybnmMKoBaHO Kak
Codex Iustinianus n BMecTe ¢ TeM 6bI10 3anpeLlieHo NoAb30BaTbCa CTapbiMM cObpaHmMaAMu.

Moka wnu paboTbl N0 KoagndUKaALMUN KOHCTUTYLUNIN, LEeNbIN psah CNOPHbIX BOMPOCOB,
pa3gensBlnX CTapbiX OPUCTOB N BbI3BaBLUNX 3aKOH O UUTUpOBaHUU, 6bin peweH B 529 r.
nyTeMm oTaenbHbiX (A0 50) MMnepaTopcknxX KOHCTUTYUUM (quinquaginta decisiones). Bbino
euwe n3gaHo cebiwe 200 3akoHOB ANg npeobpa3oBaHusa CTaporo npasa, Npuyem
HEeKOTOpble NHCTUTYTbl BbIIN COBCEM YCTpaHeHbl, Apyrue pedopMMpoOBaHhbl.

Koandukauynsa ropuandyeckonm nutepatypbl 6bina Bo3noxeHa 15 nekabps 530 r. Ha
KOMUCCUIO N3 CEMHaALATM YeHOB Nojg npeacenatenbCTBoM TpuboHMaHa C yyacTuem
Teodunna n 6eputckoro npodeccopa Aopodes. 3aKOH 0 ULUTUPOBAHUN HE CBA3bIBaAnN
KOMUCCUKN, U OHA MOrfa NpuBneKaTb BCeX iuris auctores. KoMnnaaTopbl A40/KHbI 6b1N U3
rpoMagHOM Maccbl MpaBoOBOW NuTepaTypbl BblbUpaTb camMoe Heobxoaumoe (HenpakTuyHoe
UcKN4YaTb UM NepeaenaTtb, HE AONyCKaTb MOBTOPEHUN U MPOTUBOPEUNIN) U obpaboTaThb
Ans cesofa 3akoHoB. CokpaweHusa, gobaBneHNs N N3MEeHEeHNS CTapbiX TEKCTOB 6binn
NpssMO NpeanucaHbl, C NpeaocTaBieHMeM KoMnunaTopam csoboabl AeNCTBUNA B 3TOM
OTHOWEHUN. DTUM NpaBOM BeCbMa 4acToO NOSIb30BaaANUChb, U MHOXECTBO TeKCTOB 6bIN0
"yaydweHo", Kak XBacT/IMBO yBepseT nMnepatop. U3MeHeHMs, UInN, KakK UX Ha3biBanu,
"ynyJdweHna", Kacanmcb He TONbKO OTAENbHbIX TEXHUYECKUX BblPpa>XeHUN, OTHOCALWNXCS K
yCTapeBLlWMM NPaBOOTHOLWEHUSAM U 3aMEeHSABLUNXCS TEPMUHAMN AENCTBYOLWeEro npasa
(BMecTo mancipatio ctaBunacb traditio, BmecTo fiducia - pignus v T.4.), HO N uenble
dpa3bl M yacTn ppa3 BblYEPKUBAIUCH, ApYyrne nepeaenbiBannucb, U BBOANIUCH HOBbIE.
MHoOrne n3 3aTUX U3MEHEeHUN OTKPbITbl U CTasiM U3BECTHbI NO4 Ha3BaHWeM interpolationes ¢
XVI B. PaboTta no obHapyXeHUO MHTepnonsuMnm BegeTcsd U Ao HacToswero eBpemMeHun. OT
MHTEepnonaunn cneayeT oTaM4YaTb 10CChl, T.€. 06BbSACHEHUS HEMNOHATHLIX C/IOB U TEPMUHOB
nepenncyYnMkKamMm M YmTatTensasMmu, nonajaBlwme B CaMble TEKCTbl B PYKONUCAX U A0
komnunatopoB. CobpaHbl 6bilNM COYNMHEHUS 39 OPUCTOB, HEMOJTHbIM CMNUCOK KOTOPbIX
npunoxeH Kk ctapenwen pykonucu (Index Florentinus). NnaH nponssoacTBa BbI6GOPKM U3
COYMHEHUN opucTtoB 6biN yCTaHOBNEH Hanepen. MaTtepuan pa3aenedH Ha 50 kKHur,
KoTopble, kpoMe 30 - 32 KHUI, pacnagatTcs Ha TUTYAbl. KHura 1 cnyxuna seefeHueM,
KHUIK 2 - 46 cneaylT CUCTEMe NPEeTOPCKOro 3AMKTa CO 3HAUYNTENBbHBIMU UBMEHEHUSAMU U
OOMNONHEHNAMN, KHUTN 47 N 48 oTBeAeHbl YFONNOBHOMY NpaBy U npoueccy, KHura 49 -
obxanosaHuto, dMHaAHCAM U BOEHHOMY npaBy, nocneaHssa, 50 KHUra - MyHuUUMNanbHOMY
rnpaBy M 0COObIM AOMONTHEHUSM.

Ons yckopeHusa paboTbl KOMUCCUKM OHa pasaenuiacb Ha Tpu NOAKOMUCCUN, cobupasLlime:
nepsas - Npon3BegeHNsa Mo ULMBUAbHOMY NpaBy (Tak Ha3biBaeMass CabuHoBCKasa Macca
COYMHEHUN), BTOpasa - MO NpeTOpCcKkoMy NpaBy (Tak Ha3blBaeMas 3gMKTalbHas Macca),
TpeTbsa - npou3BeAeHnsa MNManMHuaHa (Tak Ha3biBaeMasa lNManMHMaHOBCKasa Macca) u Koe-rae
clofa npucoeaMHuUaach rpynna NnpunoxeHun (Tak HasbiBaeMbli Appendix). Boibopku,
npov3BeAEeHHble B CeEKLUNAX, CBOANNUCD BOEAMHO Ha 06wmnx cobpaHnUax KOMUCCUN U
pasMelanncb B KHUrax noa COOTBETCTBYHLWMMN TUTynamu. Bce cobpaHue nony4dmno
HanMmeHoBaHune Digesta, 3aBewaHHOe Knaccuyeckonm nutepatypon (T.e. cobpaHue
IOpUANYECKNX MaTepuanos).

16 pexkabpsa 533 r. 3akoH4YeHHasa paboTa 6bina onybnmkosaHa kak Digesta unm Pandectae
Iustiniani. NMpuMeHeHNe cTapblX NCTOYHUKOB B6bINNO BOCNpeweHo, n BO nsbexaHue
KOHTpoBep3 6blNK 3anpelweHbl TakXe BCAKME KOMMeHTapuun. lonyckaancb TONbKO
OOC/NIOBHbIe MepeBOAbl, KpaTKue ykasaTenu coaepxaHus OTAeNbHbIX MeCT (MHAEKCHI),
BblAEPXKWN MU NapannesnbHble CONOCTaBNeHNS COOTBETCTBYOWMX TEKCTOB (NapaTtTutnbl). B
COMHUTENbHbIX CAy4Yasax Hagnexano obpawaTtbCs 3a pa3bACHEHUAMU K MMMOepaTopy.
Unutupytotca mecta u3 Aurect 6ykson D n umdpoBbIMM YKa3aHUSAMN KHUTU, TUTYNa u
OoTpbiBKa, Hanpumep: D. 45. 1. 122. 2.



Bo Bpemsa paboT koMmccum komnunaatopos Aurect Ha TpuboHunaHa, Teoduna n Jopodes
6bI/T0 BO3N0OXEHO NOpPYyYEHME COCTAaBUTb MHCTUTYLUUN ANSA 3aMeHbl yCTapeBLlWwuX
MHcTuTtyunnm Nas. PesynbTaT ux paboTbl 6bin onybnnkoBaH Ha NaTUHCKOM s3bike 21
HoA6psa 533 r. U3gaHMe 3TOro pykoBoACTBa-3akoHa npecnenosano uenb BBeCTUM B
npaBoBYy 06/1aCTb MNONMHYKO ACHOCTb M NPeACTaBUTb BCHO HayKy 3akoHoB (tota legitima
scientia). Mo MHCTUTYUNSAM AO0NXHbI 6bIN M3y4yaTb NPaBO HauYMHAKLWME CTYAEHTHI
TOraawHMX YHUBEPCUTETOB, KOTOPbIM 6bI10 AaHO Ha3eaHue Iustiniani novi.

NHCcTUTYyumnn KOCTMHKMaHa, no CywecTBy, COCTaB/I€Hbl MO CTAPbIM MHCTUTYUUSAM. [TpOTOTMNOM
6b1/1M MOYTU LENNKOM UCMONb30BaHHble NHCTUTYUMK [aa, a caM aBTOp, XUBLUWUN B KOHUE
IT B., Ha3biBaeTca B VI B. "Hawum Naem". B KOHUE UHCTUTYUUN npubasBneH TUTyn,
oTHocswmncs K iudicia publica. OgHako MHCTUTYUMM BblAN MOAHOBNEHbI U CoAepXanwu
CCbI/IKM Ha COBPEMEHHble 3aKOHbl. TakuM ob6pa3oM, cMcTeMa 3TUX UHCTUTYLUI
pacrnaganacb Ha BBeAeHWe, YacTb NepByto - "nuua", sBTopyto - "Bewn", n nocneaHowo -
npasa Ha BewWwMW, HacneaCTBEHHOe n o6s3aTeNbCTBEHHOE NpaBo. TpeTbs KHUra NOoCBsLEHa
MCKaM, cMcTeMa KOTOpbIX 3axBaTblBasa U YeTBepTYy KHUTY Ao 17-ro otaena. KoHeu
YyeTBEPTOM KHUIN NOCBAWEH NYy6NNYHOMY NpaBy.

Mo cTnA M3noxeHns nepson 4actu MHCTUTYUMN (I n Il KHMrKM) ycMaTpmBatloT aBTOPCTBO
npodeccopa 6eputckon wkonel AJopodesda, a sTopoi (III n IV kHurn) - Teodpuna, ob6oumx
Y4YaCTHUKOB pefaKUuMWOHHONW KoMuccun lOcTuHmnaHa. lNMepy Teoduna npuHagnexuT ewe
KpaTKOe M3/10XEeHUEe UHCTUTYLUNIN, Ha3blBaeMoe no-rpedyeckn napadpasonn. Cnocob
untTupoBaHusa - 6ykesa I (MHCTUTYuuN), undpbl 0603HAYAKT KHUTY U TUTYN U AanbHelwune
noapasaenenuna I. 2. 20. pr.(principium - Ha4ano).

B uensax BKAKOYEHUS BHOBb U3[aHHbIX BO BpeMs KOANMDUKALMOHHbIX paboT KOHCTUTYLU NN
n cornacosaHus leges c cobpaHHbIM B [lurecrtax ius NnpucTynmamn K HOBOM pepakumm
Kopnekca KOctnHmaHa. OnaTtb 6bla o6pa3oBaHa KOMUCCUS M3 NSATU YNeHOB noja
npeacenatenbctsoM TpnboHnaHa. Hosoe npoussegeHue 6bi10 onybnunkosaHo 16 HoAbps
534 r. nog nmeHeM Codex repetitae praelectionis - BToOpol ncnpasieHHOM penakuumn,
oTMeHuBLWEN cTapblh Kogekc. 1o Hawero BpeMeHU AolwJsaa TONbKO 3Ta pepakuus,
cocToABWag U3 12 KHUI, pacnajalwWwmnxcs Ha TUTYAbl. B npegenax TuTyna KOHCTUTYLUU
pacnonoXeHbl B XpPOHONOrnMyeckom nopgaake. lNMonagawTca TakXe KOHCTUTYyLUUH
NO3AHEBMU3AHTUMNCKOINO NPOMUCXOXAEHNSA, HA TpeyecKoM a3blke. KOHCTUTyuUMUH,
BKJIlOUEeHHble B KogeKc, XOTA U3MEeHEeHbl MEHEE, YeM COUYMHEHUS IOPUCTOB B [lnrecrtax, HO
BCE Xe 3aK/YyalT MHOro nHtepnonsaunin. Ong untmposaHua ynotpebnsaercsa 6ykesa C
(Codex), c cOOTBETCTBYHOLWNUMN UNPPOBLIMN YKa3aTeNsaMN KHUTKU, TUTySla U HOMepa
KoHCcTuTyuumn: C. 8. 44. 21. 1. Kogekc BcTtynun B cuny 29 gekabpa 534 r.

KOHCTUTYUMN, U3JaHHbIe Nocne BTOpOW peaakumn Kogekca, cocTaBunm pakTuUyecku
yeTBepTyl 4YacTb cobpaHusa - Novellae (leges) - HoBennbl, XoTa oduULMaNbHO OHU He
6binM o6beanHEHBbI. DTO KOHCTUTYUMN KOCTUHMAHa, nagaHHble mexay 535 - 565 rr. u
obpasoBaBwmne obwmnmpHoe gononHeHne. OHUM OTHOCHATCHA 6oNbWeEN YacCcTblo K
rocyfapcTBeHHOMY ynpaB/leHUIO U LLEPKOBHOMY CTPOIO, HO HEKOTOpble coaepxaT U
rpa)xAaHCKo-npaBoOBble onpeaesneHns n3 o61acTtm CeEMenHOro n HacneaCTBEHHOro npasa.
OHN cBNAETeNbCTBYIOT O MPOHUKHOBEHUU Ha4van NpoBUHLUMaNbHOro (BOCTOYHOro) npasea B
pumckoe. N3 168 HoBens1 COBPEMEHHOI0 U3gaHusa 60NbWNMHCTBO M34AHO HA FPpeYeckoM
a3blke. CobuMpanucb M nsgaBanmcb OHU B pa3HOM obbeMe Npu npeeMHnkax KOcTuHMaHa.

Bce nspaHune, HecMOTpsA Ha pa3HOBPEMEHHOE MPOUCXOXAEHNE OTAENbHbIX YacTeln,
paccMaTpuBasioCb Kak €4MHOEe 3aKkoHoAaTenbHOe npousBedeHne. 3TO Ype3BblYalHO
BaXHO A1 NPaBUNbHOIO TOJIKOBAHMSA NpaBa 3TOW aNoXu. [nsg Hay4dYHOro TONKOBAHMS
TekcToB (0cobeHHO B [lnrectax) npuMmeHsaeTcsa "ABOWHOe ToJsIkoBaHue". TeKCT opucTa
MPUHMMAETCH CHayajlla KakK 4yacTb eAMHON kKoaudumnkaumm. Ho onsS NOHMUMaAHUSA TOro
CMbICNa, KOTOPbIY BKAaAabiBan OTAENbHbIA OPUCT B CBOWU cfioBa, HEO6X0AMMO TLaTenbHO
OYUCTUTb €ro OT KOMNUAATOPCKMUX PETYLWEBOK U UCNPaBNEHNN N 3aTeEM BOCCTAaHOBUTb
CMbICJ1, KOTOPbIN OTPbIBOK MMen B 06CTaHOBKE BpeMeHW CBOEro HannucaHmsa. OTO yxe
YNCTO UccnenoBaTenbCkasg M Hay4dyHas 3ajada.

§ 13. Corpus iuris civilis

39. CocTaBHble yacTtun Corpus iuris civilis. NMNoasuBweecsa K 534 r. okoHyaTenbHoe



cobpaHune a9BnseTCd OCHOBHbIM MCTOYHUKOM ANS U3y4YeHUs pMMcKoro npasa. B XII B. oHO
noay4ynno coxpaHswuweecs AoHbIHE Ha3BaHue Corpus iuris civilis - CBoa rpaXxaaHCcKoro
npaBa. COCTOUT OHO M3 YeTbipex OCHOBHbIX YacTen:

(1) Institutiones - B yeTbipex KHUrax;

(2) Digesta (Pandectae) B coctaBe 7 yacten u 50 kHur, 432 TutynoB n 9123 oTaeNbHbIX
dparMeHTOB;

(3) Codex - B 12 kHUrax, npeactaBnaBlWMNA CBOJ BaXHENLWMUX MMANEepaTOPCKNX YKa30B
(constitutiones) ot AgpunaHa go OcTuHmnaHa;

(4) Novellae (leges) - 168 HoBenn (HOBbIX 3aKOHOB), U3AaHHbIX KOCTUHMAHOM nocne
BTOpoW peaakuunn Koagekca.

OpeBHenwnmn pykonucamm Corpus iuris civilis asnsattca: a) NHctutyuun - TypuHckas (IX
B.); 6) Ourect - ®nopeHTtuiickaa (VI - VII Be.) n "Vulgata" (XI B.); B) Koagekca -
BepoHckasa (VIII B.).

Fnaesa 3

MHbBIE NAMATHUKHA
§ 14. NamaTHukM nutepaTtypbl. Haanucu. NManupychobl

40. MaMATHUKN NUTepaTypbl. HelopMaANYECKMMUM UCTOYHUKAMWN AN MOHUMAHUSA PUMCKOTO
npaBa WU BOCMOJIHEHUS HAWMX 3HAHWUI SIBAAKOTCA Aowealmne NPOU3BeAEHUS U NaMATHUKN
PUMCKOM N 3NNUHUCTUUYECKON NuTepaTypbl BceX BMAOB. OHM MO3BOJISKT CYyAUTb O
COCTOSIHUW NMpaBa B pa3Hble 3N0oxu Boobuwe, cpean APYrux aBMeHUNn obuecTBEHHOM
XW3HWU, O UX B3AUMHOM BAUSIHUM U AenaTb 3aK/OYEeHUs, BaXHble ANl COCTOSIHUS npaBsa.

Clopa OTHOCATCSH, Npexae BCero, NponsBeaeHns puUMCKMX UctopmkoB (TuUT JiuBuin - KoHel,
I B. oo H.3., Hauyano I B. H.3.; Tauut -1 - Il BB. H.3.); NpeAacCTaBuTenen cpeagHemn
aHHanunctuku (CeetoHunnm - I - Il BB. H.3.; ABn lennun - 2-9 nonosuHa II B. H.2.; AMMUaH
MapuennuH - koHey III B. H.3.); puMcknx rpammaTtukos (BappoH, ®ect, Banepuin Mpob -
cepeanHa Il B. H.3.), @ Takxe npomnsBeaeHUs puMcknx semnemMmepoB (PpoOHTUH, XUTUH,
Cukyn, ®nakk n gp.), YTOUHsSKOLWME CBeLEHUS MO 3eMebHOMY NpaBy PuMma.

Cpean naTMHCKUX nuTepaTopoB BaxHbl nucaTtenu III n II BB. Ao H.3. MnaBT n TepeHuun,
nepejawuwme B CBOUX KoMeanaXx 6bITOBYH 0H6CTAaHOBKY PUMCKOWN XWU3HU C
MHOMOYNCNEHHbLIMW CCblIKaMn oblero xapakTtepa Ha CoCTodHue npasa. HapaBHe C HUMMU
6oraTbln MaTepuan AakT Npou3BeAEeHUS PUMCKUX OpaToOpoOB, HaumHaa ¢ KaTtoHa,
nucaslero n o 3emnegenum, n KoH4yasa LlmuepoHoOM, KOTOpPbLIM Aan B CBOMX pedax XUBYIO
KapTUHY pUMCKON cyaebHOM nNpakTUKKN, a B APYrnx npomssefeHnax nepegan
dunocodckne Te4eHNa CTONYECKOro U nepmnaTeTU4Yeckoro HanpasieHUn cpean geatenen
npasa, a TakXe MU3N0XNA TEOPUI ToraalHEN PUTOPUKMN.

Opyron nucatenb H.3., CeHeka (I B. H.3.), 6yAyuYn NOSTHON NMPOTMUBOMOSOXHOCTbIO
LunuepoHa B CMbICNie CTUIA, He yCTynan eMy B GUI0CODCKUX U IOPUANYECKUX MO3HAHUSX.
CNnoXunBLWKMNCHA CTOUK, OH NoAAEPXMUBAN 3/1EMEHTbl cTOn4yeckon dmunocodum B cpeae
COBpPEMEHHbIX AedATenen lpucnpyaeHumnmn.

Yepe3 nonTopa cronetnsa nocne LinuepoHa Takoe Xe, XOTA U MeHee ApKOe MEeCTOo 3aHsn
HaCTaBHWK W NMUcaTeNb NO opaTopckoit Teopun KBuHTuUAmnaH (ymep B 95 r. H.3.).

41. Haanucu. B XIX B. cobpaH 6oraTtbin Matepuan Haannucen, HahAeHHbIX B Pa3HbIX
yacTtax PMMCKOM mMmnepunm Ha MoOrunnax, KaMHaX, AepeBe, Koxe, nocyae n ocobeHHO B
nocTporkax. DTW MaTepuanbl nagaBanamcb co 2-M NONOBUHLI XIX B. noa HasBaHUeEM
Corpus inscriptionum latinarum. bnarogapsa npeaMeTHOMY pacnpejeneHunto aToro
MaTepuana no ToMaMm sBMJlaCb BO3MOXHOCTb 3HAUNTE/IbHO NMOMNOJIHUTL CBEAEHUS O
OENCTBUTENIbHOM CYLWECTBOBAaHMM N peanbHOM NpakKTUKe LEenoro pana MHCTUTYTOB
pPUMCKOro npasa, OCTaBMBLUMX Mano cnepa B lOpnanNYecKnx namsaTHUKaX.

42. Manupycbl. boratewunit NnuTepaTypHblIi NCTOYHUK AN OCBELWEHNS BONPOCOB
3eMesibHO COH6CTBEHHOCTU, 3eMEJIbHbIX, PEMECNEHHbIX U TPYAOBbIX 06LWNH, AOFTOBOPHOIO
npaBa, Ha NMo4YyBe C/AIUSIHUS FTPEeYecKoro U pUMCKOro rnpasa, 3a nocfefHue NATbAeCcAT neT -



HanaeHHble B ErmnTte nanmpycbl. OHM OTHOCATCHA K Ny6/IMYHOMY M YacTHOMY Mnpasy,
AaAMUHUCTPATUBHOMY U MHAHCOBOMY NopsAakaM (aKTbl Fpa>Z4aHCKOro COCTOSAHUSA,
KaAacTp, CMUCKWU AOJIXKHOCTEN, Nepenmnucka yYpexaeHnn, TeKCTbl 3aKOHOB, 3AUKTOB U
T.n.). OHW CTPOro pPerncTpupyOTCss eBpONENCKUMUN HAaYUYHbIMU YUYPEXOAEHUAMU. DTHU
HaXxoAKMW CO3A4anun HOBYIO MCTOYHMKOBEAYECKY HayKy XX Beka - nanuponoruto [4].

43. 3a nocnepHee BpeMs B AMepuKe BbIWI0 dHUMKAONean4deckoe o0603peHme aHTUYHbIX
nnTepaTypHbIX CBNAETENLCTB 06 3KOHOMMYECKOM U MPaBOBOM COCTOSSHUMN BCEX PUMCKUX
nposuHunn (An economical survey of Roman Empire, nog pea. Tenny Frank B 8 Tomax).

Pa3spen I1
OCYLUECTBJIEHUE N 3ALLNTA INPAB
Fnasa 4

OCYLWMECTBJIEHME NPAB
§ 15. NoHATHe ocyuwiecTB/IeHUA NpaBa

44, PAMCKOMY NOHSATMUIO NMpaBa - ius - COOTBETCTBYET KakK CMbIC/1 NMPaBOBON HOPMbI,
NMpaBoBOro Nopsaka, Tak U npeacraBieHne 0 npase, NpMHagnexawem oTAeNbHOMY nnuy
B CUNy npeanmcaHuii obwero npasa. OcywecTB/eHMe npaBa COCTOMUT B COBEPLUEHUM
NNULOM AENCTBUIN, CNyXawWwux ANsS yAOBNETBOPEHUS €ro NosIoXUTeNnbHbIX MHTepecoB (uti,
frui), 3awmMwaemMblXx NpaBoM, U B NPOTUBOAENCTBUN HapYLIEHNIO 3TUX npaB (imperare,
vetare).

§ 16. N'paHMLUbI OCyLeCTB/IEHUA NpaBa

45. KaxAblh MOXeT N0os1b30BaTbCsl CBOMM YaCTHbIM NMPaBOM UM OTKA3blBATbCS OT HEro.
Mpu ocywecTBneHMn cybbekToOM CBOMX MOSTHOMOYUIM 0O6bEeKTMBHOE NMpaBO yKa3bliBaeT eMy
Ha HeobxoaAMMOCTb cobnoaaTb rpaHuLbl CBOEro npasa. DTU rpaHuubl Ma oyepymBaeT B
ABYX TekcTax. B o4gHOM, CTaHOBACb Ha TOYKY 3pEeHMSA MNOSIHOTbI UCMOIb30BaHUSA NpaB, OH
rOBOPUT:

Nullus videtur dolo facere, qui iure suo utitur (D. 50. 17. 55).

(HUKTO He cuMTaeTCcs MNOCTYNawUWMM 3/TOYMbIWIEHHO, €CNXM OH NONb3yeTcs
npuHaanexalunum eMy rnpaBomM.)

B ApyromM OH yKa3blBaeT, YTO 3TO OCYLWECTB/eHMEe NpaBa AOJIKHO HAX0AUTb rpaHuuy B
CcO6CTBEHHOM pPa3yMHOM MHTEpece yrnpaBOMOYEHHOro nuua.

Male enim nostro iure uti non debemus; qua ratione et prodigis interdicitur bonorum
suorum administratio (Fan. 1. 53).

(Mbl He [O/XHbI AYPHO MOMb30BAaTbCS CBOMM NMPaBOM; Ha 3TOM OCHOBAHUW pPacTOUYUTENSAM
BOCMpellaeTca ynpasieHme nx MMyLLeCTBOM.)

B Buae ncknwoyeHunss nHorga (ecnm toro tpeboBanu cepbe3Hble MHTEepecChl APYruxX Sinu)
yCTaHaBnMBanacb BO3MOXHOCTb NPUHYAUTb cybbeKkTa K UCMONb30BaHMUIO CBOEro npasa.
Tak, senatusconsuetum Pegasianum (nocnegHsasa yetBepTb I B. H.3.) Aan npaso
NMPUHYAUTb HacleAHWUKa BCTYNMUTb B HAacCNeaACTBO, €C/IM OH 06s3aH 6bln1 BblAaTh
HacneacTBO APYroMy nuuy. 3aKoH yKa3blBaeT HAa Heob6XOAUMOCTb OCYLWeECTBAATb
HeKOTOpble YacTHble NnpaBa (Hanpumep, CEPBUTYTbl NpPOX0o4a M NMPOroHa CKoTa)
ocMoTpuTenbHo (civiliter modo), 4ytobbl He BpeaAnTb ApYyroMy npaBy (CO6CTBEHHOCTU) U
PYKOBOACTBOBATbLCS ANA 3TOro Bo33peHumem obopoTa, civiliter facere (D. 8. 1. 9). Ho
obuee BocnpeweHne 3n10ynoTpebnaTe NpaBoM C eAVMHCTBEHHOM LeNblo BpeanTb APYIrUM
(bpaHuUy3CKOE NOHATUE WMKaHbI) pUMAsSSHaAM 6bl10 HEM3BECTHO. BnpoyeM, KOcTMHMaH BBen
(WHTepnonsaAuMA) B TEKCT KNACCMKOB OTAENbHbIA Clyda nogobHOro BocnpelweHus.

Denique Marcellus scribit cum eo, qui in suo fodiens vicini fontem avertit, nihil posse agi
(nec de dolo actionem: et sane non debet habere, si non animo vicino nocendi, sed suum
agrum meliorem faciendi id facit)(D. 39. 3. 1. 12).

(HaKOHeLl,, Mapuenn nuweT, YTO HEeNMb3d HMYEro B3bICKUBATb C TOM0, KTO, KOMasg Ha CBOEM



y4yacTKe, OTBeJsl UCTOYHUK cocena (Henb3sa Takxe npeabsaBnsaTb Mcka o6 ymbicne:
MOHATHO, HEe AOJIKEH MMeTb MCKa, eCnin Konaswui caenan 31o 6e3 HaMepeHns NPUYNHNTDL
Bpen coceny, HO ANSA yAy4dlWeHNs CBOEro y4yacTtka).)

3HaUYMTENbHOCTb YYXOro MHTEepeca He BNWSNA Ha onpeaeNeHNe rpaHUUbl ANS
ocyuwecTBieHns npasa. CocTtosgsHMe KpariHe Heo6xX0AMMOCTU MOTI0 NPUBOANTL MHOMAA K
HaHeceHUo KeM-IM60 NOBpEXAEHUN YyXOMY MMyLecTBY. loTepneBWMn He noay4yan B
3TOM C/lyyYae UcKa Ha BO3MelleHMue.

Item Labeo scribit, si, cum vi ventorum navis impulsa esset in funes anchorarum alterius
et nautae funes praecidissent, si nullo alio modo nisi praecisis funibus explicare se potuit,
nullam actionem dandam (D. 9. 2. 29. 3).

(NabeoH Takxe NULWeT, YTO He creayeT NpPefoCTaB/ATb HUKAKOro UCKa, €CAn FOHUMbIN
6yper kopabnb Hacko4YmMn Ha KaHaTbl AKOpeW APYroro n mMmaTpocbl 06pybunm KaHaThl,
NOCKONbKY Henb3a 6b110 BbI6paTbCd HUKAKUM ApyruM o6pa3oM, kak o6pybus kKaHaThl.)

Fnaea 5

®OPMbI 3ALLNTDHI NMPAB
§ 17. CamoynpaBCTBO

46. CaMoynpaBCTBO Kak nepBoHa4yasibHasa popMa 3awnTbl npas. [lepBoHayanbHO 3aWnTa
YaCTHbIX NpaB OCYyLWeCTBNA/aCb 3aMHTEpPECOBaAHHbLIM NMLOM NyTeM pacnpaBbl C
HapywwuTenem npasa. TOAbKO NOCTENEHHO OT caMoynpaBCTBa nepexoasaT K 3aluTe npas
yepe3 NOCPeaACTBO OpPraHoB rocygapcTtBa Kak OpraHuM3oBaHHOro annaparTa
rocnoAacTBylowero kKnacca.

47. 'paHnubl NPUMEHEHNHA CaMOynpaBCTBa B pa3BUTOM npasBe. Pasenutoe npaso
npeanonarano, YTo HaCUNbCTBEHHble AENCTBUSA MOrNuM nNnpeanpuMHUMaATbLCH
3auHTepecoBaHHbIMU NMLAMN B CBOUX MHTEpecax NUWb B Ype3BblHaMHbIX CAy4asax, Kak
COCTOsIHMe Heobxoammoln 060poOHbI, KOrga camMoynpasCTBO 6bI10 NNWb CPEeACTBOM 3alUThI
NPoOTMB HENPABOMEPHOIro HanageHWd, HanpasBJeHHOro NpPoTMB AMua UNKW ero nMylecTsea
(HanpuMep, HacUNbLCTBEHHOE yaaneHne c 3eMenbHOro ydyacrtka, D. 43. 16. 1. 28). lNo
3TOMY NoOBOAY YNbMNuMaH NOBTOPSAET 3anmMcaHHoe ewe KaccmeM npaBunao vim vi repellere
licet - HacunmMe 403BOMEHO OTpaxaTb cuUon, n gobasBnsgeT, 4UTO OHO NpUpaBHUBAETCH K
npeannucaHmsaM ecTeCTBEHHOro npasa - naturae comparatur. lanee, ewe XII Tabnuuamm
661710 4O03BOIEHO YOMMNCTBO Ha MeCTe 3aCTUIFHYTOro Bopa; B KJlacCMYECKOM npaBe OHO
paccMmaTpuBaeTca Kak Heobxoanmasa obopoHa, HO HaKa3yeTCs NMpu MpPeBbIWEHUN FpaHuUL,
Takol 060pOHbI.

Si quis noctu furem occiderit, non dubitamus, quin lege Aquilia (non) tenebitur: si autem
cum posset adprehendere, maluit occidere, magis est ut iniuria fecisse videatur, ergo
etiam lege Cornelia tenebitur (Coll. 7. 3. 3).

(Ecnun kTo-HMb6YAb Y6bET HOUYbLIO BOpa, TO Mbl HE COMHeBaeMcs, 4To (He) 6byaeT oTBedaTb
Nno 3aKOHY AKBUNUS: eCcnn Xe OH npeanoden ybuTb ero, Korga Mor TO/IbKO 3aAepxXaThb,
ecTb 60nblie OCHOBaHUN cuUMTaTb €ro NOCTYNMBLINMM HenpaBoMepHo. CnegoBaTeNbHO, OH
6yneT OTBETCTBEH TakXe No 3akoHy KopHenusa (NpectynfeHne Hacuaus - crimen vis).)

MpoTue HanagaeHwun, HanpaBME€HHbIX Ha OTHATUE Bewewn, AOMNyCKaeTCa He TOJIbKO 3allunTa,
HO N CaMOynpaBHOE BO3BpaWeHNeE nx.

Recte possidenti ad defendendam possessionem, quam sine vitio tenebat inculpatae
tutelae moderatione illatam vim propulsare licet (C. 8. 4. 1).

(MpaBoMepHOMY BNnaaenbuy ANS 3allUTbl BNaJeHNsA, KOTopoe OH 6ecnopo4YHo umen,
NMO3BOJIEHO OTPa)aTb NMPUUYMHEHHOE HACU/IME B FpaHMLaX OCTOPOXXHOW OXpaHbl.)

CamMoynpaBCTBOM B TECHOM CMbIC/e SABNSAETCH U CaMOBO/IbHOE YAOBNETBOPEHNE KAKOro-
nn6o TpeboBaHunA. [J03BOSIEHO 3aAepXxaHue 6ernoro Ao/HKHMKA U apecT 3aXBauYeHHbIX UM
Cc coboln geHexXHbIX CpeacTB Ang yaosnetrsopeHusa npeteHsun (D. 42. 8. 16). Ho B aTOM
C/lyyae caMoynpaBCTBO Obl/10 AOMYLWEHO KaK UCK/IOUYEHNE, eAMHCTBEHHOE N nocneaHee
CpencTBO OXpaHbl MHTepecoB. Boobue xe AelncTBUA NO CaMOynpaBHOMY B3bICKaHUIO
6binn BocnpeweHbl gekpetamu 389 r. Kpeantop Tepsan ceoe TpeboBaHue, ecsin OH



nblTanca CaMOBOJIbHO NMONY4YUTb YAOBJIETBOPEHUNE.

Creditores si adversus debitores suos agunt, per iudicem id, quod deberi sibi putant,
reposcere debent: alioquin si in rem debitoris sui intraverint id nullo concedente, divus
Marcus decrevit ius crediti eos non habere (D. 48. 7. 7).

(KpeanTtopbl, €C/iv OHW BbICTYMaT NPOTUB CBOMUX AOJIXKHUKOB, AOJIXHbI noTpeboBaTb
yepes cyablo TO, YTO CYMTALOT noanexawmm ynnaTte cebe; B NpOTUBHOM C/ly4yae, €C/IN OHMU
oBNafenT MMYLLECTBOM CBOEro AOJIXXHUKA, NPU OTCYTCTBUM pa3pelleHns ¢ Yben-numbo
CTOpPOHbI, Mapk gekpeTupoBas NoTepto MMKU NpaB TpeboBaHUs.)

Opyroi 3aKoH coZepXas COOTBETCTBYHLLEE pPAaCMNoOpsAXEHUE B OTHOLWEHUN NNL, KOTOpble,
noa nNnpeanoroMm npaBa cCo6CTBEHHOCTU, CAMOBOJIbHO OTHUMANW y APYroro nuua Kakyto-
HMbyab Bewb. OHN 0653aHbl 6bINM BEPHYTb €€ Ha3ag M, eCan Npu 3TOM OKa3bliBasocCh,
YTO 3aXBaTUBLIKNN B AENCTBUTENBHOCTU He 6blN COBCTBEHHUKOM, TO OH 6bln1 0693aH
3ana1aTuTb elWe CTOMMOCTb BELLW.

§ 18. NlocypapcrBeHHas 3awmTa npas

48. ObwKnin xapakTep rocygapcTBeHHOM 3aWwnTbl Npas. NcTopuyeckn npouecc passunacs
NyTeM BbITECHEHUS U AUCUUNNMHUPOBAHNA NepBOHAaYalbHOro camoynpascTBa U
npespaweHns rocygapcrtsom 6opbbbl CTOPOH B pacCcMOTpeHUe CnopoB opraHamu
rocyaapctea. ®opManbHO MarncrpaTt M B K1aCCMYECKOM npaBe coxpaHsan 3a cobol
BeAeHMe TONbKO nNpeaBapuUTesbHOro npouecca, raoe TOYHO yCTaHaBAMBaAMCb NpaBoOBble
OCHOBaHW4 cnopa Mexay CTOPpOHaMM M yKasblBaluUCb CpeacTBa ero paspeweHuns. Ho atoro
6b110 fOCTAaTOYHO, 4YTO6bI 06paTUThL BCe (a3bl Cyaa B OpyAMe KIACCOBOro NMPUHYXAEHUS
MW NPOBOAUTb Yepe3 CyA BbiIrOAHble AN FOCMNOACTBYOLWEN BEPXYLWKN lOpuanyeckmne
BO33pEHUS N HOPMbI.

49. Dpucankumsa. MNMpaBo rocyaapcTBeHHbIX CyaebHbIX MarMcTpaToB OpraHnM3oBbiBaTb A4
paspeuweHmns Kaxaoro otaenbHoro crnopa cyaebHoe pasbmpaTenbCTBO NPUCAXKHDBIX CyAEN,
pelwarnwmx Aeno no CywecTtsy, HasbiBaeTcsa opucankumen (iurisdictio). B TecHoM cMmbicne
oHa ob6o3HayaeT coaencTBue Marncrtparta no opraHmsaumm cyga (iudicium) no aeny un
npuHaanexana To/IbKO MarncrpaTtaM, pacnojlaraBlWwmMM BbiCWEN BnacTbto (imperium).
MarmctpaTbl, KOTOpbl€ MONb30Ba/INCb BbICWeEW BAAacCTblo (KOHCYNbl, NpeTopbl), nmMmenu
npaBo OpraHM30BbIBaTb NMPUCSXHbIE CyAbl MO CNOpaM YacTHbIX nuy. Korga topucankuns
cocpeaoToumnnach B pykax npetopa, YCTaHOBMAOCL dopManbHOEe NOHATUE KPUCAUKLUMN.
CynebHoe pa3bumpaTenbCTBO CYMTANOChb 3aKOHHbLIM (iudicium legitimum), ecnn oHo 6bInO
opraHm3soBaHo B PuMe nnun B npegenax nepBoro NOMmMAbHOro KamMHsa ot Puma (domi),
Mexay pPUMCKMMWU rpaxjaHaMu, C y4acTUeM OAHOro CyAbW, TOXE PUMCKOr0 rpaxaaHuHa.

Bcskoe agpyroe pa3zbupaTenbCTBO, B KOTOPOM OTCYTCTBOBANO OAHO U3 3TUX TpeboBaHui,
CYMTaNoCb BbiTEKaWLWMUM HENOCPEeACTBEHHO M3 Bbicwer Bnactu (iudicia imperio
continenta); kK aTo opucankummn obwme npoueccyalnbHbie NpaBunaa He NPUMEHSANNCD.

50. NMoacyaHocTb. MpuHUMNManNbHO BCE AEeNa MexAy rpaxaaHaMmu Mornu pasbupatbes
TONbKO FOPOACKMMWU Marnctpatamm Puma mnm Toro ropoaa, B KOTOPOM SIMLO MMENO NpaBo
rpa>xgaHcTBa U CBOe MeCTOoXKUTenbcTBO - forum originis u forum domicilii.

Incola et his magistratibus parere debet, apud quos incola est, et illis, apud quos civis est
(D. 50. 1. 29).

(MecTHbI XnTenb 0653aH NOAYMHSATLCS U TEM MarucTpatam, r4Ae OH NMPoOXMUBaeT, U TeEM, rae
ABNAETCS rpaAaHWHOM.)

3Tn obwume npasuaa NOACYAHOCTU MPUMEHSANNCH COOTBETCTBYHOWMM 06pa3oM M BO BCeX
PUMCKNX NpOBUHUMAX. OaQHAKO ANS PUMCKUX rpa)gaH, NpOXWBaBLWNX B MPOBUHLKUSAX,
6blsla OTKpbITA@a BO3MOXHOCTb TpeboBaTb NepeHeceHnUs Mx CNopoB Ha pacCMOTpPEHMKeE
ropoaAckux marncrtpatoe Puma. Roma communis nostra patria est, Pum - Hawe obuwee
oteyecTtBo (D. 50. 1. 33). N obpaTHO, OTBETUYMK, BpeMeHHO npebbiBaBwnin B Pume no
pa3HbIM NpuynHaM (Kak cemaeTenb, apbuTp nnm cyanbsa), UMen npaBo NPOCUTb O NepeHoce
npouecca Ha MecTto cBoero xutenbctea (D. 5. 1. 2. 3). NMpuMeHanucb Takxe npasuna
crneunanbHOM NoACYyAHOCTM MO poay Aen. TakoBbl - NOACYAHOCTb MO MECTY MUCMONIHEHUNS B
MCKax U3 AOroBOPOB; NO MECTY COBEPLUEHUS AESAHUSA NPU UCKaX U3 HELO3BOJIEHHbIX
aencrteunin. B obwem, ogHako, npaBumana o0 NOACYAHOCTM He mmennm B Pume



NPUHYANUTENbHOro Xapaktepa. CornaweHUe CTOPOH MOrMJ0 CAenaTb HEKOMMNETEHTHOrO
Marumcrparta YnoSIHOMOYEHHbIM Ha OpraHM3auuio cyZla, NpPeBbIWAOWEro ero KOMMNETEHUMIO.

Consensisse autem videntur, qui sciant se non esse subiectos iurisdictioni eius et in eum
consentiant (D. 5. 1. 2. pr.).

(CLIVITaI-OTCﬂ, OAHaAKO, cornacmBwmmMmca 17e, KTo, 3Hasd, 4YTO OHWN HE NnoAanexat e€ro
pucanKunm, Bce Xe cornacnuincCb Ha HEI'O.)

51. Cyabn eavHONUYHbIE U KoNnernanbHble. Cyaben no BceM cnopam Boobuie Mor 6bIThb
BCSAKNIM B3POC/AbIN PUMCKUIN rpaxaaHWH. O6bl4HO ero Bbibupanun U3 nuny, BHECEHHbIX B
ocobble CNUCKKU, COCTaBMABLUMECH MO COOBpaXXeHUAM NOANTUKUN TO U3 CEHAaTOpPOB, TO U3
BCaAHMKOB. ®yHKUMOHMpPOBaN Ccyabs oauH (unus iudex) nnm B KoNnermn n HasHavasncs
npeTopoM MHAMBUAYANbHO ANA Kaxaoro gena. Cyabs, KOTOPbIM MOr pewaTtb Aesia no
csobogHoMy ycmoTpeHuto (arbitrium), Ha3sbiBancsa arbiter n 06bIMHO Ha3Havyancsa B Tex
crnopax, rae Aeno wWino 0 NpoOuM3BOACTBE OLEHOK, YCTAaHOBKe MeX, pasaerne.

52. Ius u iudicium. JlermcakumMoHHbIN N GOPMYNSApPHbLIN Npouecchbl. McTopuueckmu
BblpaboTanocb pasgeneHne npouecca Ha ase da3bl: a) nepesg MarumcrtpaTtom - in iure n 6)
nepea cyaben (apud iudicem).

CynebHasa dyHKUMSA MarmcrTparTa in iure coctosina B 0693aHHOCTM AaTb NPaBUNbHYIO
opnanyeckyro dopMynnMpoBKY CNopy CTOPOH. B Hauane pecnybnukuM CTOPOHbI AOJXHbI
6bI/IM MONBb30BaTbCHA YCTHLIMU (POPMYaMuM - CTPOr0 COrNacoBaHHbIMW C TEKCTOM 3aKOHOB,
3a YeM U cneagnn NpeTop M No4YeMy NpPon3BOACTBO in iure Ha3biBanoCb SIErMCaKUMOHHBbIM
(legis actio).

JlerncakumoHHbIM npouecc oTanMyancsa ctpornMm dopmanmsMoM n obecnedymBan 3awuTy
NMwb B nmpeagenax y3kKoro Kpyra cinydyaes, nogxoamBuwmx nop 6ykBy 3aKoHa.
PassuBaBwuincad obopor, obocTpaBwMECS MPOTUBOPEUNUS UHTEPECOB Pa3/IMYHbIX
rpynnmpoBok pabosnagensues Tpebosanu 6onee rub6kon npoueccyanbHOM 3aWwunTbl. B
npakTMKe neperpuHCKoro npetopa (BOCAPUHATOM MOTOM U TOPOACKMM MPeTOpPOM) cTan
CKNaAblBaTbCs HOBbIM NOPSAAOK NMPOU3BOACTBA, NONYYUBLIMA Ha3BaHue GOPMYNSAPHOro oT
NUCbMEHHbIX POPMYs, KOTOpble NpeTop AaBan CyAbe B KayecTBe NporpaMMmbl, n BMecTe C
TEM ANPEKTUBbI, Ha OCHOBE KOTOPOI C/le40Bajio BbIHECTU peleHne no geny.

NMpenMyLWwecTBO HOBOro NopsiAKa COCTOSAN0 B TOM, YTO NpeTop He 6bln cBs3aH 6yKBOM
3aKkoOHa, a gasan GOpMyny unum OoTKasbiBal B UCKE, UCXOAS U3 BCEX KOHKPETHbIX
ob6cToaTeNnbCTB Aena. YUunTbiBasd 3anpochl XW3HN, NpeToOp MHOrAa OoTKa3biBan B UCKeE,
korga no 6ykBe 3akoHa ero cnegosano 6bl gaTb, U AaBan UCK B cly4dyasaXx, He
nNpeaAyCMOTPEHHbIX B 3akKOoHe. 3aKOoH 26yuunsa (cepeaguHa II B. H.3.) NnpeagocTaBun
CTOpOoHaM (paKynbTaTUBHO NONb30BAaTbCA Takoro poaa GopMynamum; HO BCKOpe
dOpMYNApHBLIA NpoLEeCcC COBEPLUEHHO BbITECHAET NerMcakuMOHHbIN.

53. Cyn kKak opraH npuHyauTenbHOro ocyuwecteseHusa npas. Opuctol II - III BB. H.3.
rosopunun: iudicio contrahimus - cyaebHblM pa3bupatenbCTBOM Mbl BCTYNaeM B AOroBoOp.
Ho, KOHe4YHO, He AOroBOp, a BNaCTb MarncrpaTta 3acTaBUTb OTBETUMKA COr1acuUTbCsa Ha
npouecc nMmena pewatkuee 3HadeHne. Ewe B anoxy XII tabnuy 6b1nn 9CHO BUAHbI YepThl
CyZla KaK opraHa npuHyauTeNnbHOro ocyuwecTtssieHnsa npasa. OTBETUYMK, KOTOPOro muctey
BbI3blBan B cyA (in ius vocatio), npeactasnan 3a ceba nopyuutens. NMocnegHuii nepeg
MarmctpaTtom NpuMHMMan Ha cebsa AOMNONHUTENBbHYIO OTBETCTBEHHOCTb 3@ SBKY OTBETUMKa B
Ha3Ha4YeHHbIN CyaOM CpOK. DTa rapaHTminHasa ¢gopma Bbi3oBa 6blsla NUWb NPUKPbITA
0co6bIM NMPOM3BOACTBOM BHELWHEe AOrFOBOPHOro Xxapakrepa - vadimonium, o kKoTopown an
coobwaer:

Cum autem in ius vocatus fuerit adversarius, neque eo die finiri potuerit negotium,
vadimonium ei faciendum est, id est ut promittat se certo die sisti (4. 184).

(Korga oTBeTUYMK 6bls1 Bbi3BaH B CyA, HO AEe/I0 HE MOrNo 6blTb 3aKOHYEHO B TOT Xe AEHb,
€My Haanexano npogenaTtb vadimonium, T.e. OH A0J1XeH 6bin1 06ewaTh ABUTbCA B CYA K
onpeaeneHHOMY AHI0.)

OTBeTUMK NpeacTaBasan nopyuutenen n obewan aBuTbCs B CPpoK. Takoe xe vadimonium
NPUMEHANO0Ch, KOr4a OTBETUYMK OCYLLECTBASAN YKa3aHHOe BbilWe NpaBo NepeHecTu npouecc
K MecTy ero xutenbctea (n. 50).



Mo3pgHee 3TOT NMOPAAOK Bbl30Ba B CyA Bbiwen U3 ynoTpebneHns n 3aMeHanca nNo suay
cornaweHmeMm OoTBeTUYUMKA C UCTUOM O BCTYNJIEHUN €ro B AaHHOE npoueccyanibHoe
OTHOWEHME, a NO cywecTBy b6blsla ycTaHoBNeHa 0693aHHOCTb OTBETUMKA BCTYMNUTL B
npouecc (n. 71).

FnaBa 6

NCKMA
§ 19. 3HauyeHuMe ucka

54. PMMCKOEe 4YaCTHOe NpaBO KakK cMcTeMa UCKOB. [0 pPUMCKMUM BO33PEHUSAM, TONTbKO
cynebHas 3aliMTa HaJIMYHOro nNpaBa AaBajsia 3TOMY NOC/AeAHEMY HACTOSLWYH LEHHOCTb U
3aBepleHmne. Ho 3Ta 3awWmMTa He CBS3biBaslacb B NpeACTaB/IEHUAX PUMCKUX IOPUCTOB
Hepa3pblBHO C CaAMUM MaTepuanbHbIM NMpaBoM. TONbKO B TeX Cllyyasax, Korga opraH
rocyaapcTBa ycTaHaB/iMBa/ll BO3MOXHOCTb NpeabaABAeHUs ncka (actio) no genam
M3BECTHON KATeropum, MoXHo 6bIJI0 FOBOPUTb O NMpaBe, 3allMlIaeMoOM rocyaapcTtsomM. B
3TOM CMbIC/1€ MOXHO CKa3aTb, YTO PUMCKOE YacTHOE NpaBo ecTb cuctemMa uckos (M. 3).

Nckn BbipabaTbiBannucb B PUMe MCTOPUYECKU, U UX YNCNO BCeraa 6bis1o OrpaHMYEeHHbIM.
Mpn 3TOM B anoxy popMynsapHOro npouecca actio Hepeako pasanacb TaMm, rge NMUO He
obnagano NnpaBOM NO UMBUNBHOW CUCTEME, U HAOBOpPOT, HECMOTPS HA Hanuune
ULMBUbBHOIO NpaBa Ha UCK, MpeTopbl OTKAa3biBaJiM B NpefoCcTaBaeHUn hopMynbl ans
cooTBeTcTBYloWwero ncka (n. 53).

Obuwee NoHATME UCKa AaeTcsa B Aurecrax:

Nihil aliud est actio quam ius, quod sibi debeatur, iudicio persequendi (D. 44. 7. 51; I. 4.
6. pr.).

(Wck ecTb He YUTO MHOE, KakK NMpaBoO IMLa OCYWECTBNASATb CyAe6bHbIM NOPSAAKOM
npuHaanexauiee emy TpebosaHume.)

§ 20. Bnabl uckos

55. Actiones in rem n actiones in personam. 10 JIMYHOCTM OTBETUYMKA UCKWN AETNINCb Ha
actiones in rem (BewHble nckn) n actiones in personam (NNYHbIE NCKU). BewHbIN NCK
HanpaBfleH Ha NpU3HaHWe nMpaBa B OTHOWEHUU onpeAeneHHON Bewn (HanpuMmep, UCK
cobcTBeHHUKa 06 nctpeboBaHMM ero BewWwm OT AMLa, Yy KOTOPOro 3Ta BelWb HaxoaumTcs);
OTBETUYMKOM MO TaKOMy UCKY MOXeT 6bITb Ntoboe nnuuo, Hapylwakuee npaso ncrtua, néo
HapywwuTesneMm nNpasa Ha Bellb MOXeT OKa3aTbCHd Kaxgoe TpeTbe nuuo. Actiones in
personam HanpaBJieHa Ha BbiMNOJHEHNe ob6s93aTenbCcTBa ONpeAesIeHHbIM AONXKHUKOM
(HanpumMmep, TpeboBaHMe nnatexa agonra). O6sa3aTtenbCTBO BCErga npegnojiaraet o4HOro
WNN HEeCKONbKUX OonpeaeneHHbIX AOXKHUKOB; TOIbKO OHW MOFYT HapywWuTb NpaBo UCTLA,
M TONIbKO NPOTUB HUX U AaBancsa NU4YHbln uck (nn. 280 - 281). BnpoyeMm, MHOrga OTBETUMK
no JTMYHOMY UCKY onpeaensisica He NpsAMO, @ C NOMOLbI KakKoro-To NnoCcpeacTBYlOLWeEro
npusHaka; HanpumMmep, UCK U3 CAENIKU, COBEPLWEHHON nNoj BANSHUEM MPUHYXAEHUS,
[AaBaJiCsd He TONbKO MPOTUB TOr0 AMLA, KOTOPOE MPUHYXAAJI0, HO TaKXe U NMpPoOTUB
BCSAKOro, KTO nosy4ymn 4to-nnbo ot takon caenkun (actio quod metus causa - n. 388).
Takue MCKM Ha3biBanuchb actiones in rem scriptae (nogo6HbIe BELHbIM NUCKaM).

56. Actiones rei persecutoriae, poenales, mixtae. Mo 06beMy U UeNN UMYyLLECTBEHHbIE
UCKW AeNTU/IUCb Ha TpW rpynnbl:

(1) Actiones rei persecutoriae - NCKn Anst BOCCTAaHOBJ/IEHMNS HAPYLWEHHOro COCTOSAHMUS
MMYLECTBEHHbIX NMpaB; 34ecb UCTely TpeboBaa TONIbKO YTPAaYeHHYIO BElb WUAU UHYIO
LEHHOCTb, MOCTYNMBLUYI K OTBETUYUKY; HaNnpumep, UCk cobcTtBeHHMKa 06 nctpeboBaHumn
Bewwm - rei vindicatio.

(2) Actiones poenales - wTpadHble NCKU, LUeb KOTOPbIX B YaCTHOM HakKa3aHWW OTBETUYMKA.
MpeaMeToM UX CAYXUAKN: a) Npexae BCEero B3blCKaHWe YacTHoro wrpada n 6) nHoraa
BOo3MeleHMe yO6bITKOB, HO, B OTAn4mMe oT actio rei persecutoria, nocpeacteom actio
poenalis MOXHO 6bi10 NCTpeboBaTb HE TOJMILKO TO, YTO OTHATO W/JIN MOJZIYYEHO, HO U
BO3MelleHne Takoro yuepba, KOTOpOMY Ha CTOpPOHE OTBeTYMKa He COOTBETCTBOBAJO
kakoe-nnbo oboraweHune. Hanpumep, actio doli - nck npotne nmua, Kotopoe o6MaHOM



nNpUYNHNNO ybbITKKU, XOTS N He oboratTnnocb oT 3Ttoro (n. 383).

(3) Actio mixtae - uckun, ocywecTensitoume n BoaMeweHme ybbiITKOB U Haka3aHue
oTBeTuMKa, Hanpumep actio legis Aquiliae: 3a noBpexaeHue Belwen B3bICKMBaMaACb HE UX
CTOMMOCTb, @ BbiCllas LeHa, KOTOPY OHW MMEeSIn B Te4eHne nocrseaHero roga uamn mecsua.

57. Condictiones. JInuHbie UCKKN, HanpaBJieHHble Ha Nosy4yeHue Bewen (AeHer, Apyrux
3aMeHUMbIX BELWEW) NN COBeplUeHNEe AeNCTBUIN, Ha3biBatoTca condictiones (Fan. 4. 5).
JInyHoe TpeboBaHMe B pMMCKOM MpaBe paccMaTpuBaeTCHa C TOUKM 3peHus KpeamTopa Kak
TpeboBaHMe npuHaanexauwero emy gonra (debitum) vnm 0693aHHOCTM AONXKHUKA 4YTO-
nnbéo gatb nnn capenatb (dare, facere, oportere).

58. Tunuzaumna nckos. MNMpeTopcknin 3auKT Nnybnnkosan B cMctemMaTmyeckoMm nopsagke
dopMynapbl oTAENbHbBIX UCKOB. OHW n3naraancb NPUMEHUTENIbHO K CYLWECTBYOLWeNR
CUCTeMe NpaBOOTHOWEHUN, ANSG KOTOPbIX BblpabaTbiBancsa COOTBETCTBYHOLWNINA UCK.
EcTtecTBEeHHO, BCe NCKM DPOPMYNAPHOro npouecca nosy4ymnm xapakrtepusyruwme mx c
MaTepuanbHOMW CTOPOHbLI MHAMBUAYaNbHbIE HAMMEHOBaAHUSA, Hanpumep actio empti, actio
venditi, actio pro socio, rei vindicatio. NHANBNUAYaANbHOCTb 3TUX UCKOB HYXHO MOHWUMATb,
KOHEeYHO, He ByKBasibHO U KOHKPETHO, @ Kak 0bo3HayeHne TUNOB KPYMHbIX NHCTUTYTOB.
Monb3ydacb aTUMKN popMyngapamMm-TunamMmn AN KOHKPETHbIX UL U OTHOLWEHUN, NpeTopsbl
npuaaBanan UCKaM AeNCTBUTENbHO MHAUBUAYANU3NPOBAHHbLIA XapaKkTep.

59. Actiones in ius n in factum conceptae. JanbHenwasa Knaccupukauma puMCKUX MCKOB
npoeBoAannacb No cCuMCcTemaM npasa, NOMOXEHHbIM B OCHOBaHMe UCKOB. Pasnnyanuco
UMBUNbHbIE NCKN, OCHOBAHHblIE Ha ULMBUIbHOM MNpaBe, U UCKU FTOHOPapPHbIE, UMUK
npeTopckne, OCHOBAHHbIE HA NPEeTOPCKOM npase. Vck, TpebosaTenbHbi NYHKT (intentio)
KOTOPOro HanpasJ/leH Ha YTBEpPXAEeHNe CYLWeCTBOBAHNA MIN HECYLWeCTBOBAHMUS KaKoro-
nnbo npaBa, COrjacHoO UMBWULHOMY MpaBy, Ha3biBaeTcs actio in ius concepta.

(1) Ecnu okaxeTcsa, 4YTO Bellb, O KOTOPOW naet
cnop, npuHaagnexut A. A. N0 KBUPUTCKOMY
npasy...

(1) Si paret rem qua de agitur Al
Ai esse ex iure Quiritium...

(2) Si paret Nm NmM Ao Ao
sestertium decem milia dare
oportere...

(2) Ecnn okaxeTtca, uto N. N. Hagnexano
ynnatnte A. A. 10 Tbicay cecTepuuil...

Nckun, He coOTBETCTBOBaBLWIME 3TUM TUMNAM, HO CTaBUBLUNE MPUCYXAEHNE B 3aBUCUMOCTb OT
Kakoro-nmb6o HoBoro coctasa akToB, Ha3blBanucb actiones in factum.

60. Actiones populares. HekoTopbie UCKM NPEeAOCTaBASANINCb BCAKOMY FpaXAaHUHY;
TaKOBbl, HaNpuMep, NCKN, NpeabsaBASBLIMECS K TEM, KTO 4TOo-Nnbo nocrtaBun mam
noaBeCU/T TakK, UTO OHO MOXeT ynacTb Ha ynauuy (n. 596). Takne MCKM Ha3biBaaUCh
actiones populares

61. Actio directa un actio utilis. Actiones ficticiae. Ecnn no obpa3suy yxe CywecTBYOLWEro u
MPUHSATOro B NpakTUKe MCKa CO3AaBasiCad aHANOMMUYHbIN €My UCK, TO NepBOHavasnbHbI UCK
Ha3blBancsa actio directa, a npomsBoaHbIN - actio utilis; HanpuMep, UCK O MPUYNHEHUN
ywepba, He npeayCMOTpeHHOro 3akoHoM AKBUAKMSA, Ha3biBanca actio legis Aquiliae utilis
(n. 588).

OMKTNBHLIMW UCKaMu - actiones ficticiae (F'ain. 4. 34 u cn.) - Ha3biBaAUCb Takne, GOpMybl
KOTOpbIX coaepxaT PUKLUMIO, T.€e. yKa3aHue Ccyabe NpucoeauHUTb K HalN4YHbIM paKkTam
onpenesieHHbIN HeCyLWeCcTBYWMA GakT UM yCTPaHUTb U3 HUX Kakon-nmbo dakT, a Becb
cny4dan paspewunTb No obpasuy Apyroro onpeaesieHHoro cnydas. Tak, KTo npuobpen
UYXYH ABMXUMYIO Bellb A0OPOCOBECTHO Npu onpeaeneHHbIX YCI0oBUSX, npunobpetaeTt ee
no UMBWUILHOMY MpaBy MO AABHOCTM B TeyeHMe roga m MoXeT 3aTeM OCYLLECTB/SATb CBOE
npaBo NPOTUB NpeXxHero cob6CcTBeHHMKA. NpOTMB MeHee ynpaBoOMOYEHHOro nuua npeTop
3aWmMuwaeT Takoro npuobpeTtatens euwe A0 UCTeYeHUS FTOAOBOr0 Cpoka NyTem
npeanucaHus cyabe ob6cyauTb Aef10 TaK, Kak ecnun 6bl nctey yXxe npossagen B TeyeHue
roga (si anno possedisset).



62. Actiones stricti iuris n bonae fidei. Bo MHOrMx nckax cyabe npenoctaBasaaoCh
MPON3HOCUTb CBOE pelleHne B COOTBETCTBUM C TeM, yero TpebyeT bona fides (nobpas
coBecTb). Cyabsa 06a3bIBancsd B 3TUX CAy4YasaX BOCMONHATb NpeaAnncaHnsa AeNCTBYHOLWEro
npaea, ncxoas u3s coobpaxeHumint bonum et aequum, T.e. Toro, 4to B 060poTe cuMTaeTcs
COOTBETCTBYWOLWMM cnpaBeanmesoctu (Fan. 3. 137). Takne McKnM HasbiBanMCb nckamm bonae
fidei. F'am (4. 62) npuuuncnsaeT coda cneaywwme mcku: actio empti, vendit, locati,
conducti, negotiorum gestorum, mandati, depositi, fiduciae, pro socio, tutelae, rei
uxoriae. B knaccmueckom npaBe peakKo nonagakwTcad GOPMYy/ibl, B KOTOPbIX He
yka3sbiBanacb 6bl aequitas kak NnpuMHUMN peweHns. B NnpoTMBOMNONOXHOCTb UM Uckn 6onee
CTapble Ha3blBanucb actiones stricti iuris (cTtpororo npasa), NpuM KOTOPbIX UMeN0O MeCTo
6onee 6ykBasbHOE MPUMEHEHNE 3aKOHa.

63. Actiones arbitrariae. Hepeagko cyabe npeanmcbiBanocb BbIHOCUTb 0coboe pelweHune,
€CNn OH He Aobunncs oT oTBETUYMKA Bblaauyn UNKn npeabsasaeHnsa npeameta cnopa. Ob6bem
BO3MELWEHNS CyAbs MOXeET onpeaennTb No cBoeMy ycMoTpeHut (arbitrium), ncxoaa mns
coobpaxeHnn bonum et aequum. Nckn Takoro poga B npase KOCTMHMaAHaA Ha3bIBAKTCA
apbuTpaxHbIMu.

§ 21. 3awmTa n Bo3paKeHUs NpoTUB UCKa
64. NpusHaHue ncka. NpeabsaBAEHHbIA UCK OTBETYMK MOI NPpU3HaTb UM OCNapuBaTh.

B cnyyasax npusHaHua oTBeTYMKOM TpeboBaHUI MCTUA pelleHne MOrio nocnenoBaThb yxe
B nepBon cTtaaum npoussoactsea (in iure).

MHCTUTYT npu3HaHusa ewe B XII Tabnuuyax 3aHnMan MecTto B npouecce, Tak Kak TaM
YNOMWUHANCA NPpU3HaHHbIA AONXHMKOM Aonr aes confessum Hapsay ¢ cyaebHbIM
peweHnem. HaigeHHble B 1933 r. oTpbiBKU Mag, nepenasasa ¢gopmynbl AByX legis actiones
- yepe3s UCNpPOLWEHNE CYAbWN U Yepe3 KOHAUKLUUIO, BHOCAT SICHOCTb B 3TO AE€JI0O U
CBUAETEeNbCTBYIOT, UTO KaK NpM3HaHMe OTBETYMKOM TpeboBaHMN UcTua, Tak U oTpuuaHue
MM 3TUX TpeboBaHUI B Ha3BaHHbLIX popMax Npouecca coBeplwanamcb NnyTeM GopMasbHOMN
MOCTaHOBKM MCTLOM 3anpoca OTBETUMKY C BbI30BOM OTBeTUTb "aAa" mnm "HeT" - postulo aies
an negas - Tpebyto, 4Tob6bl Thl ckasan "ga" unmn "Het" (Fan, 4. 17. 17-a). Korga oTBeTUYUK
oTpuuan cBOW A0ONr, oH oTBe4yan "He gonxeH" - non oportere, - npouecc pasBuBasncs
Aanbwe n nepepasancs in iudicium. Takoro NnpoaoaXXeHnsa Npouecc, O4eBNAHO, He nMmern,
Korga oTBeTUYMK OTBeYdas yTBepAUTENbHO - MPU3HaHMEM CBOEro A0Nra, n 3a 3Tum
cnefoBano nognexauwee MCNOJIHEHUIO NPUCYXAEHME B NMOJb3y UCTUA.

Hapsaay ¢ npusHaHmeM Ha cyae NU4YHbIX TpeboBaHUI U3 0683aTenbCTB U3BECTHA Apyras
dopMa NnpmM3HaHMg NMpaBa UcTua Ha BelWMW, HO CBA3aHHasd C Nepepfavyen Nnpasa
cobcTBeHHOCTU. OHa cBepwanacb He nyTeM dOpManbHOMN MaHUMMALUMOHHOW CAENKN, a
cynebHon ycTynkow - in iure cessio - gopeaeHuem gena Ao pasbupartenbcrtsa in iure,
Korga ycTynarwwuin cBoe NpaBo Ha Bellb Ha BbI30B npuobpeTtaTtens 3asBuUTb CBOM NpagBa,
oTBeYasn Wan oTpuuaHueM, NN MONYAHUEM.

34ecb MOMTYaHME UNKN OTpULAHME OTBETUMKA MPUPaABHUBAETCA K €ro cornacuto
(Mmonyanmeomy). ®opMasibHble BONPOChl OA4HOM CTOPOHbI U MPUHATUE APYrOM CTOPOHON
Kakoro-smbo 13 ABYX MOJIOXEHUI 3aBEPLUAOTCS NpoueccyalbHbIM MPUCYXAEHNEM BeELLU
MCTUY NpeTopoM. MarmcrpaT OCHOBbLIBAET CBOE pPeELlEHNE HA OTBETE Bbi3biIBAEMOWN CTOPOHDbI
M npoueccyasnbHO Nleranm3npyeT CAesnKy CTOPOH.

B dopMynsapHOM npouecce MHCTUTYT cyaebHOro npmaHaHMsa NpuUHSaa onpefeneHHo
Bblpa>X€HHbIN NUYHO-NPaBOBOM XapakTep. OTBeTUMK, Npu3HaBasa cebsa o693aHHbLIM YTO-
nnbéo ynnatuntb, ynoaobnanca ToMy, KTO NpW UCKe Ha Belb ycTynan ee B popMe
npu3sHaHuga. NpusHaBwun TpeboBaHMe, N0 BO33PEHUSAM KNACCUKOB, BbIHOCKMA KakK 6bl
peweHne no cobcTBeHHOMY Aeny.

Confessus pro iudicato est qui quodammodo sua sententia damnatur (D. 42. 2. 1).

(Mpu3HaBWKUN cuMTaeTCsa NpUcCyxaeHHboiM, 6yayunm kak 66l npurosopeH cob6CTBEHHbIM
peweHmnemM.)

Korga oTBeTuYMK Npu3HaBass CywecTBoBaHue TpE6OBaHVIF|, HanpaBJIEHHOINo Ha BeWW, NN
OCHOBaHue 3TOro TDGGOBaHVIFl, HO He ero pasMmep, BO3HWUKaNW 3aTpyaHeHns. CHavana



BOMpPOC pa3pelancsa NnyTeM nepenadun ansg paspewleHns Cyaben B cneayolen ctaamm - in
iudicio.

Notandum est quod in hac actione, quae adversus confitentem datur, iudex nou rei
iudicandae, sed aestimandae datur: nam nullae partes sunt iudicandi in confitentes (D. 9.
2. 25. 2).

(CnepyeT OTMETUTb, YTO MpU TOM UCKE, KOTOPbIA AaeTcad NpPOTMB NPU3HAtOWero, cyabs
Ha3HayaeTCcsa He AN peweHUsa Aena, a AN ero OueHKU: BeAb N0 OTHOWEHUI K
NMPU3HAaKLWNM HET HUKaAKUX (CNopSALWKnX) CTOPOH ANS NPUCYXAEHUS.)

OaHako Npu 3TOM nopsiake NpOTUB CAENMAHHOrNO in iure NpuU3HaHWsa oTBEeTYMK MOr in iudicio
BbICTYNaTb C ONPOBEPXEHNUSAMNU N TakuM obpa3oM obeccunmeBaTtb ero. B nocnepyrwowen
yetBepTu II B. 6bI/1 NPUHAT CEHATYCKOHCYNbT, HA OCHOBaHWW KOTOPOro BbipaboTanoch
npaBunao, 4To nNocaegoBaBlee in iure npusHaHne Beno 3a cobolh NocTaHoBAEeHUE,
3aBeplwatuliee cNnop No AaHHOMY MYHKTY, 0oco6eHHO NMpM nUckax Ha Bewu. Takoe
NoCTaHOBJIEHME OKOHYaTeNbHO YCTaHaBAMBANO NpaBo UCTLA Ha Bewb - rem actoris esse.

65. 3awunTta npoTmB Mcka. Ecnm oTBeTUYMK HE NpU3HaBas MCKa, OH MOr HanpaBuTb
ocnapuvBaHne NpoOTUB €ro ocHoBaHMs. OTBETUMK MOI TakKXe oTpuuaTb GaKTbl, Ha KOTOPbIX
MCTEeL OCHOBbIBaJ CBOM UCK, UWIN NPUBOAUTb (paKTbl, NCKAOYAKOWME NPUCYXKAEHNE, AAXe
B TOM cnyuyae, ecnun dakTbl, 060CHOBbIBatOWMeE UCK, BblIN BEPHBLIMMU.

66. dkcuenuun. B dopmynapHoM npouecce BbipaboTanacb NpakTMKa NOMeELWEHNS B
dopMmyne, nocne MHTeHUMKN (M3NaraBwen NpuUTsasaHme mctua), - akcuenumm. OHa
npeacTtaBnsaia CCblINIKY Ha Takoe 06CTOATENbCTBO, KOTOPOE AeNlaeT HENMPABUJ/IbHbIM
yAOB/eTBOPEHME UCKa, AaXe eCNuM UHTEeHUMA UCKa ocHoBaTesibHa. NoHaTMe akcuenunu
onpenendwT ABa OpUCTa - YnbnuaH v lNasen:

(1) Exceptio dicta est quasi quaedam exclusio, quae opponi actioni cuiusque rei solet ad
excludendum id quod in intentionem condemnationemve deductum est (D. 44. 1. 2.
Ulpianus).

(1) dkcuenuusa HalBaHa Tak, 6yayum Kak 6bl HEKOTOPbIM UCK/IIOYEHNEM, KOTOpOe 06bIYHO
MPOTUBOMOCTABASETCS UCKY MO KakKoMy-HMbyab Aeny, AN UCKNIOYEHNS TOro, 4To
TpebyeTcs B MHTEHUUU UNN KOHAEMHAUUN.

(2) Exceptio est conditio quae modo eximit reum damnatione sive modo minuit
damnationem (D. 44. 1. 22. pr. Paulus).

(2) Dkcuenuusa ecTb ycnoBMe, KOTOPOE MU U3bEMIIET OTBETYMKA OT MPUCYXAEHUS, UK
TO/IbKO YMEHbLUAET NPUCYXAEHMNE.

N3 3Tnx AByx onpeAesieHUN MOXHO YyXe YyCTaHOBUTb, YTO MO COAEPXAaHUIO 3KCUenunmn
HamnpaB/ieHbl HA 0CBO6OXAEHME OTBETUYMKA OT MPUCYXKAEHUS NN HA YMEHbLUEHME 3TOrO
npucyXxaeHusa. YnbnuaH aobaBnseT, 4To aKcuenuus, 6yayuym npoTMBONOCTaB/IeHa UCKY,
CTPEMUTCH UCKNIOYUTbL HEe TONbKO NpPUCYXAEHME, HO M CaMOe OCHOBaHWe ucka,
BblpaXXeHHOe B MHTEHUUU. PN TAKOM LWMPOKOM MOHUMAHMUN PUMCKYIO SKCLEMUUID MOXHO
6b1n10 6bl ONpeaennTb Kak MPOTUBOMOCTaBASEMOE UCKY U €ro NpoBEAEHUI0 IOPpUANYECKOE
nNpensiTCTBME, BAaXHOCTb KOTOPOro He BbiTeKaeT caMa cobon M3 ncka, a NOTOMY MOXeT
ObITb paccMaTpMBaeMa CyAbel TONbKO B TOM C/iy4yae, €C/AN Ha 3TO yka3biBaeT ocobas
yacTb popMynbl.

TakuM 06pa3oM, 3KCUEMNUMMN NONYUYUSIN 3HAUEHME 3aLUUTbLI OTBETYMKA, KOTOPbIA HE MOXET
nokone6aTb intentio ¢popMynbl, HO MMeeT BO3pa)eHue, KOToOpoe Cyabsa NMPUMET BO
BHWUMaHWe, eCnu NpeTop ynosHOMOYUT ero Ha 370. [0 CYLWecTBY Xe 3KCLuenumns ecTb, Kak
roeopuT MaBen, ycnosue, oTpULATENIbHO BAMAKOLUIEE HA NPUCYXAEHME B €ro Nosb3y,
APYrMMM CNOBaMK, BO3paxeHue, NULLatollee CyLuecTByolnMe npaBa UCTLA BO3MOXXHOCTM
npousBoAuUTb CBOW 3ddekT. Ecnu intentio AaeT cyabe NONOXUTENbHbIE NPEANOCHINKNA ANS
KOHAEMHALUMUN, TO B KCLEMNLMN COAEPXKATCA OTpULIATENbHbIE NPEANOChIIKU.

OYHKUMIO dKCUEMNUNM KaK OTPULATENbHOMO YC/IOBUS ANS NPUCYXAEHUS OTBETYMKA MOXHO
BbISCHUTb Ha pa3bope pa3Hbix HGOpPM cnopa M3 3aeMHOro obsizatenbctea. Ecnum ncrtey
yTBEpPXAAET, UTO MYy NMpUHAANEXUT TpeboBaHNE U3 3aliMa, a OTBETUYUK 3aAB/ISET, YTO OH
He noslyyasn BaNtoTbl UAW YTO OH ee BbiNsaTuia o6paTHO, TO TYT UMEETCs NUWb NPOCToe



oTpuuaHune ytTBepXxaeHunn uctua. Cyabsd B 3TOM cnydae o683aH NMpMHATb BO BHUMaHUeE U
NpoBepUTb 3alinTy oTBeTYMKa 6e3 ocoboro ykasaHusa npeTtopa - ipso iure u OTKNOHUTb
MCK, €C/ZIN NCTEU HEe AOKaXeT BbiNJaTbl BastloTbl MM OTBETUYMK AOKAXET BO3BpalEeHUe
3anma. Ecnum xe oTBeTUMK BO3paxaeT, 4To ucrtel nytem ocoboro pactum de non petendo
(yroBopa 0 HEB3bICKaHMKN) OTNYCTUN €My AO0JAr, TO 3TUM He OTpMLAETCS OCHOBHOE
TpeboBaHMe uUCTUa NO AOATY, HO MOAYEPKMBAETCH HACTYNNEeHNE OTPULATENBHOTO
aencrtensa pgoropopa. Cyabs MOXeT NMPUHATb BO BHUMaHMe yKasaHue Ha npoweHune gonra
Wb B TOM C/lyyae, ecnm OH 6yaeT ynosIHOMOYEH Ha 3TO ocobon akcuenumen o nakrte - si
inter eos non conveniet, ne ea pecunia peteretur.

Fail ykasblBaeT, YTO B pykax NpeTopoB akcuenums 6bila MOTy4YnM CcpeaCcTBOM pa3BUTUS
NMPeTopCcKOro npaea, NPeTOPCKON NMOMOLWMN N COAENCTBUS.

Conparatae sunt autem exceptiones defendendorum eorum gratia cum quibus agitur,
saepe enim accidit, ut quis iure civili teneatur, sed iniquum sit eum iudicio condemnari
(Fam. 4. 116).

(Co3paHbl xe 6binKn aKCcUuenumMn Ansa 3aWwunTbl TeX, KTO NpuBAeKaeTcs K cyay. Beab yacto
c/ly4yaeTcs, 4TO KTO-HMbyab 0653aH No UMBUIBLHOMY MpaBy, HO 6blI1I0 6bl HecnpaBseasnMBo
NoABEPrHYTb €ro NPUCYXAeHWto cyaebHbiM NOpSAKOM.)

B o6nactm umMBMnbHOIro npaea akcuenuuns 6bi1la Heob6xoamMMa, Korga NpPaBOOTHOLWEHUIO,
YyKa3aHHOMY B MHTEHUMM, NPOTUBOMOCTABNA0Ch Kakoe-HMbyAb BTOPOE NPaBOOTHOLWIEHMNE,
O KOTOPOM MPUCSAXHbIN CyAbs HE MOF CYAUTb MO OAHOW MHTEHUMKN. Hanpumep, NnpoTuB
ncka o6 nctpeboBaHnM BeELWN OTBETUYMK BO3paXaeT CChIJIKOM Ha NMpUHaANexallee emMy
npaBo MOJIb30BaHUS 3TOW Bellblo.

Bo BpemeHa lNas pagoM c akcuenuuel, Kak AanbHeNllwee ee pa3BuTMe, NOsSIBNSIeTCS B
dbopmMyne ncka npeckpunumsa, Npu KOTOPOW BO3paxxeHUe CTAaBUTCA HE MOCNe MHTEHUMUHU, a
BblABUIraeTCcsl Kak CaMOCTOSiTEe/IbHbIN T€3UC B Hayane camoi opMynbl U Bblpa)xaeTcs
cnoBaMu - ea res agatur si. Takum o6pasomM, Bo3paxeHMe A0NXKHO BbiTb pas3peleHo Kak
npeaBapuTesibHOE YC/IOBME ANS pPeLeHns crnopa no 0OCHOBHOMY BOMPOCY.

67. dkcuenunwu YHUUTOXaAKWMUe N oTnaraTtesibHble. HeKoTOopble BO3paXxXeHns
npoTnBonNoCTaBAd/INCb NMOCTOAHHO M HEU3MEHHO NO TpGGOBaHVII-O mctTua. DTO Tak
Ha3blBaeMble MEPEMNTOPHbLIE NN YHUYTOXalOWME saKCUeENLUNN.

Peremptoriae sunt quae perpetuo valent nec evitari possunt, velut quod metus causa aut
dolo malo; aut quod contra legem senatusveconsultum factura est aut quod res iudicata
est vel in iudicium deducta est, item pacti conventi, quod factum est, ne omnis pecunia
peteretur (Fam. 4. 121).

(MepeMnTOpHbIE 3KCUENUUN - 3TO TE€, KOTOpPble MOCTOSHHO MMEKT IPUANYECKYIO CUNY U
He MOryT 6bITb OTK/IOHEHbI, HanpuMep, "rae ns-3a crpaxa", nam "no 3nomy ymbicny" [5],
nnn 4To 66110 COBEPLUEHO BOMPEKN 3aKOHY WUN CEeHaTyCKOHCYbTY, WU rae nocnenoBasno
peweHne, UM AeNno AoBeAeHO A0 CyAad, @ TakKXe Mo COCTOSABLWEMYCS COrlalleHnio o
COBepLlWEeHHOM HeB3bICKaHUN aeHer.)

Opyrve akcuenuum ,D,GVICTBYPOT TONIbKO Ha BpeM4d, NN Xe OT AENCTBUSA UX UCTeL MOXeT
n3baBuTbCH nyTteMm m CpeactBoMm, ykKa3biBaeMbiM B COAEPXAHUN caMomn akcuenuuun. Takune
IKCUeNUMnM Ha3bliBaJINCb OoTNaratTe/ibHbiIMN N ANNATOPHbIMU.

Dilatoriae sunt exceptiones quae ad tempus valent, veluti illius pacti conventi, quod
factum est verbi gratia, ne intra quinquennium peteretur; finito enim eo tempore non
habet locum exceptio (lFan. 4. 122).

(OTnaratenbHbIMU ABNSKOTCA IKCUENUMU, KOTOPbIEe MMET CUIy A0 onpeaeneHHOro cpoka,
HanpuMmep, M3 TAaKOro cCorjawWeHns, KOTOpoe 3akK/l4YeHOo, YTob6bl B3biICKaHue He
NPpOM3BOAMAOCH B TEYEHNEe NATM NeT; N0 UCTEYEHUMN Xe 3TOro Cpoka aKcuenumsa He
npuMeHsaeTcs.)

§ 22. Konnunsusa npaB U KOHKYpPEeHLUS UCKOB
68. Konnnsunga npas. OcyllecTBeHNe HEKOTOPbLIX NMpaB MOXET NPOUCXOAUTb HE UHave Kak

3a4epXnBas UM NPENAaTCTBYS BMOJIHE WM OTYACTM OCYLLECTBJIEHUIO APYruUX npas. Takue
CcNlyyaun Ha3bIBAlTCHA KONNMM3uen npas. Pa3pewaeTtca 3Ta KONNN3US B 3aBUCUMOCTU OT



OTHOLWEHUN, YCTAaHOBNIEHHbIX 3aKOHOM MeXAy CTaJIKuBalLWMMNCA NpaBaMn B pasanNyHbIX
cny4dadax.

(1) B obnactn 3anoroBbiXx NpaB Npu KOAJM3UN NpaB 3a70r0OBbIX KPpeaAUTOPOB Ha OAWH
npeaMeT 3anora npaso npoaaxwu atoro npeameTta (ius distrahendi) npepgocrtasnsercs
Wb NepBOMY 3a/0roBOMYy KpeauTopy, OCTalbHble Xe yA0BNeTBOPAOTCS U3 ocTatowelncs
(no yanoBneTBOpEeHMWM NEPBOr0) 4acTu BbIPYYEHHOW OT MpogaXW CYMMBbI.
MocnenoBaTeNbHOCTb YAOBNETBOPEHMUS OCTaNIbHbIX KPeAUTOPOB onpeaensseTcs no
BpeMEeHW ycTaHoBNeHus nx TpebosaHun (prior tempore potior iure - nepBbiin N0 BpeMeHMU
CUNbHee no npaBy, CM. nN. 412).

(2) Npn konnu3nm npas co6CTBEHHOCTU C APYTMMU HEMNOCPEACTBEHHBIMW NpaBaMu Ha Ty
Xe Bewb (cepBUTYTbl, NpaBO 3aCTPONKW, HacleaCTBEeHHasd apeHaa - ¢cMm. nn. 217, 231,
232) nocneagHue becnpendATCTBEHHO OCYLWEeCTBAAOTCA, OrpaHmymBasa npaBsa
cobcTBeHHMKA, @ NHOrga A0BOASA €ro gaxe A0 cTeneHn nudum ius (n. 185).

(3) B obnactn ob6s3atenbCTBEHHbIX TpeboBaHUIM NPUHLUKN CTapWMHCTBA NO BPEMEHU Npun
KONMN3UN 3TUX NpaB ycTynaeT MeCTO NPUHUNNY OAHOPOAHOCTU U OAHOBPEMEHHOCTH
B3bICK@HNA NO 3TUM TpeboBaHMAM. DTO 3HAUYUT, YTO NMPU HECOCTOATENBHOCTU AOJIXKHUKA
BCE €ro KpeauTopbl NOoAy4YalT YyAOB/eTBOPEHNE HAa OAMHAKOBbLIX OCHOBaHUAX,
He3aBUCUMO OT BPEMEHWN BO3HUKHOBEHNSA UX TpeboBaHMN, NPONOPUMOHANBHO CyMMe
Kaxaoro m3 npeabsaBieHHbIX TpeboBaHUN.

(4) HakoHeu, NnpaBa MOryT 6bITb PABHOCU/IbHbIMU U B3aMMHO He CBSI3@aHHbIMU. B 3Tux
c/QlyyassX KONAu3us pa3pellaetcs No NpuHUUNY NpeBeHUMUN, T.€. NPEUMYLIECTBOM
Nnonb3yeTcs TOT, KTO paHblue OCyWwecTBASeT NnpaBo. Tak, eC/liM oAUH U3 HECKONbKUX
KpeaAnTOpPOB HECOCTOSTENbHOIO A0JI)KHMUKA yCnen A0 OTKPbITUS KOHKYpCa B3blCKaTb CBOW
OONr, TO OH NUWaeT APYIrnMX NOJIHOro yaoBfeTBopeHUsa - melior est causa possidentis
guam petentis - ny4ywe nonoxeHune TOro, KTo BNageeT, YeM TOro, KTo OTbiICKMBaeT. B
npoueccyanbHblX OTHOWEHUAX, NPU UCKe 0 COBCTBEHHOCTWN, BNageHMe npeaMeToM cnopa
[0 npouecca onpeaenseT NOJIOXEHUE BNajenblla Kak OTBeETUMKA, NepesiaraeT TAXeCTb
AoOKa3aTeNbCTBa Ha UcTua.

69. KOHKypeHUuMs MCKOB. B oTnnMume oT KONNM3NUM UCKOB KOHKYPEHLUSA MCKOB MMena
MeCTO B Tex CNy4yasdX, Korga oAHO MNM HECKOJIbKO JINL, pacrnosiaranm HECKOJIbKUMMU
MCKaAMW NPOTUB OAHOr0 UM HECKOJIbKUX NNL, NpUYeM BCe 3TU UCKM npecneaosann oaunH
M TOT Xe MHTepecCc n Ty xe uenb (eadem res). YA0BNeTBOpPEHMEM OAHOI0 U3 3TUX
KOHKYpUupyrwwmnx tTpeboBaHUMm YHNUTOXanNocCb aApyroe tTpeboBaHue, TakK Kak
npeacTaBAsaNoCb HeAONYCTUMbIM ABa)Abl YAOBNETBOPATbL OAMH U TOT Xe UHTepec.

Ecnun 6b1nn npeabsasneHsl o6a ncka n No 0AHOMY U3 HUX MOcCNeaoBano yaoBneTBOpeHue,
TO APYroM aHHynuMpoBancd, Kak npecneaywwmin 1ot xe nHTepec. OgHako, ecnu
yAOBAeTBOpEHME MO OAHOMY UCKY Bbl/I0 HEMOTHBLIM, A0MNYCKAaNoCh NpeabsBieHue BTOPOro
ucka B npeaenax pasHuubl (D. 17. 2. 43).

Bo3MOXHO, oAHaKoO, U Apyroe pa3peweHne KOHKYpPeHLUNN NCKOB NO UCTOPUUYECKUM
TpaanunmaMm U B 3aBUCUMOCTU OT XapaKTepa NPpONCXOXAEHNA 3TUX UCKOB.

Tak, B 06n1acTn AeNUKTHbLIX MCKOB CylWwecTBOBasla TaKk Ha3blBaeMass KyMynssiTUBHAaS
KOHKYpeHLUNs UCKOB, T.€. AONYCKanocCb O4HOBpPEMEeHHOE NpoBeaeHNEe ABYX UCKOB,
BO3HUMKLINX HAQ OCHOBAHWM OAHOro NpaBoHapyweHunsa. Hanpumep, co BpeMmeHn XII tabnuny
3aKOH nNpu3HaBan 3a NoTepnesBWNM OT BOpoBCTBa (€Cc/an BOp HE NOMMaH C NONIMYHBIM)
nMpaBo Ha BO3MeLlEHNE MHTEpPeca U Ha B3biCKaHMe wTpada. MoxHO 6bi10 TpeboBaTb He
TONIbKO BO3BpaTa MOXMLWEHHOro UM ynnaTtbl €ero CTOMMOCTU - NnocpeAcTBoM condictio
furtiva, Ho gonyckanocb ogHOBpeMeHHoOe npeabsBneHune actio furti nec manifesti B
pa3Mepe ABOMHOM CTOMMOCTM MOXULWEHHOro, Kak wrpada. B3bicknBanacb, TakuM o6pasom,
B COBOKYMHOCTW TpOMHasA CTOMMOCTb Bewun. MNMpeabsaBneHme Kaxaoro ncka He 3aBmceno oT
npeabsaB/eHUS APYroro, n yaoBaeTBopeHMe Nno ogHOMY TpeboBaHMIO He norawano
apyroro.

B Apyrux cny4yasix npuMeHsifilacb Tak Ha3blBaeMasl 3/1eKTMBHAsA KOHKYPEHUMUS, Npwu
KOTOpPOW AOMNYyCKaNoCb NpoOBeAEHNE UK OAHOIO UKW APYFOro U3 KOHKYPUPYIOLWNX MCKOB.
OHa npuMeHsnach, Korga oAHO M TO Xe MaTepuasibHOe NPaBO OXPaHSAN0Cb HECKOIbKUMMU



MCKaMun, HanpuMmep, NpaBo HacnegHMKa-cobCTBEHHMKA Ha OTAE/NbHbIEe YAacTW HacneacTea
MOr/10 OCYLWeCTBAATbCA NyTeM reHepanbHOro (obuwero) ncka no OTbICKAHWIO HacneacTBa B
NoNMHOM cocTaBe - hereditatis petitio, nnu cuHrynapHeiMn (O0TAENbHbLIMU) NCKaAMWU -
BUHAMKALMEN OTAENbHbIX 06BEKTOB, BXOAMBLUNX B COCTaB HacneacTtea. MNpu orpabneHnn
noTepneBLlWMWin MO OTbICKMBaTb ABOMHY CTOMMOCTb OTHATOro npeameta no actio furti nec
manifesti 1 NpeaAbABUTE UCK O YeTBEPHOM CTOMMOCTHM 3a rpabex no actio vi bonorum
raptorum. Ho Bo BTOpOM cniyyae (ecnm OH paHee yXe BOCMNO0/Ib30BasiCqd NeEPBbIM MCKOM) OH
nony4yan No UCKY TONbKO ABOMHYK CTOMMOCTb, U Hauyano Bbi6bopa (electio)
KOMObMHMpOBaANocCb 34eCb C HavyanoMm 3avyeTa (compensatio). B apyrux cayyasax, npu
0AHOM AOrOBOPHOM OCHOBAHWM, MOMN0 BO3HUKHYTb HECKOJIbKO MPUTA3aHUN pa3aNYHOro
coaepxaHusa Ha Bblbop (electio). Tak, npu HepocTaTkax KynjaeHHOW Bewu nokynaTenb
Mor TpeboBaTb MNKN pacTOpPXeHUa caenku nocpeactesom actio redhibitoria, nnnu
OrpaHNUYNTLCHA YMEHbLIEHMEM NOKYMNHOM UeHbl - actio quanti minoris (cm. n. 494). B
noaobHbIX cnydyasax goBeAeHMe nNpouecca 4O MOMeHTa YCTAaHOBAeHUS npeagMeTa cnopa
(litis contestatio) no ogHOMYy M3 3TuUx TpeboBaHUI BNeKsO 3a cobol NoTepto Apyroro Mcka,
Tak Kak oba ncka nMenm CeomMM npegMeToM Oo4HY U Ty Xe uenb - eadem res.

Ecnun B 31€KTUBHOW KOHKYpPEHUWU HAaXOAUTUCb ABa Pa3HOPOAHbIX UCKaA, HanpuMep, UCK,
HanpaBJieHHbIN Ha nuuo - condictio furtiva, - KOHKypuUpoOBan C UCKOM, HanNpaB/EHHbIM Ha
BO3BpalleHWe BelWwun, - BUHANKALMEN, TO HEe AOMNYyCKa/lloCb ABYKpPaTHOE OCylecTBAeHMUE
OAHOTrO U TOrO Xe MHTEepeca; TONbKO pa3HULa B CyMMax KOHKYPUPYOLWNUX MCKOB MOrna
[l0B3bICKMBATbLCSA BTOPbIM UCKOM.

Fnasa 7

nPOMN3BOACTBO AEN MO YHACTHbIM CINNOPAM
§ 23. NpounssoacTBO in iure

70. Ponb nctua. NponsBoACTBO HaYMHANOCh C yKaszaHusa UCTUOM ucka - editio actionis.
NcTeu ewe no Bbi3oBa k npetopy (N. 53) 3HakOMKN oTBETUYMKA C TEM MCKOM, KOTOPbIA OH
eMy xo4yeT npeabasutb (D. 2. 13. 1). Heobxoanmo 6bino ewe NoaroToBUTb KOHKPETHbIE
AaHHble, TpebyeMble ANng 3anosiHeHNa GopMynbl, B 0CO6EHHOCTU NpaBuiibHO 0603HauYNTb
06beKT MUCKa, yKasas ero He poAOBbIMW YepTaMu, a BUAOBbIM obpasom (D. 6. 1. 6).

McTtey obpawanca noToM K npeTopy C Npocb60oM BblAaTb COOTBETCTBYOLWYIO
obcTtogaTenbcTBam gena gopmyny - formula (n. 52) anga pasbupaTtenbcTBa No Hel cyaben
aena Bo BTopoun ctagumm (in iudicio - D. 5. 1. 24. 2). O6bluHO npeTop AaBan ee 6e3
npeABapuUTENbHOro paccneaoBaHuMs Aena - sine causae cognitione. B oTaeNnbHbIX
cnydyasax, 04HAaKO, NpeTop 3apaHee yaepxueBan 3a cobon B aauKTe NpaBo NOABEPrHYTb
AeNno TaKoOMy pacCMOTPEHUIO U B 3aBUCMMOCTU OT €ro pe3ynbTaToB AaTb UKW HE AaTb

dopmyny.

Quae dolo malo facta esse dicentur, si de his rebus alia actio non erit et iusta causa esse
videbitur iudicium dabo (D. 4. 3. 1. 1).

(A Ha3Hauy cya no Aenam, B KOTOPbIX 6yAyT yka3aHbl dakTbl 3/10ro yMmbiclla, €Cnm no
3TUM Aenam He 6yaeT Apyroro ucka u oCHOBaHWe NpeacCTaBUTCS MHE 3aKOHHbIM.)

71. Ponb oTBeTunka. OTBETUMK AO/IKEH Obl/1 HE TOIbKO SABUTbLCA C UCTLUOM K MPETOpPY, HO U
uti oportet se defendere - 3awmnwaTtb ceba Hagnexawum obpa3oM, Kak-ToO: 3aKkaK4aTb
OOMONHUTENbHbIE corflaweHns (CNOH3UM U CTUNYASUMKM - CM. N. 433), BbICTaBNSATb CBOMU
3KCUuenuMmn, ydyactsoBaTb C UCTLUOM B COCTaBneHun dopMynbl, Bbibope cyabun u
3acBuaeTenbCTBOBAHUKM criopa. Ecnn oH He ncnonHsn aTux 0693aHHOCTEN, OH CcUYUTANCS
indefensus - He3alWMWEHHbIM in iure, YTO BJIEK/I0 BaXHble NOCNeaCTBUS.

Mpn UCKax Ha onpeneNeHHY0 LEeHEeXHY CYMMYy AOoNira UCTeL MOr HEMeAJIEHHO
MNMPUCTYNUTb K NCNONHEeHNK. MaructpaT, No ero npeactaB/eHUID, NPOU3HOCUN
npucyxaeHue - addictio. Npun HeonpeaeneHHbIX MO LEHHOCTU MCKax MarucrtpaTt BBOAUN
McTua BO BajAeHMe BCEM MMYLECTBOM OTBeTYMKA. DTa missio in bona gaBana ucruy
BO3MOXHOCTb MPMHUMATb BCe OXPAaHUTENbHbIe Mepbl, C NPaBOM, N0 UCTEYEHUM
onpeAeneHHOro cpoka, npogaTb MMyWeCTBO UeIMKOM ocobomMy emptor bonorum,
KOTOPbIN ABNANCHA YHUBEPCA/IbHbIM NMPEEMHUKOM OTBETUYMKA. DTOT NOPSAOK NMPUMEHUNNCS B
Tex cnydyasax, Korga: a) OTBETUYMK YyMbIWAEHHO CKpbiBancsa, 6) gaB nopyuynTtenbCTBO



(vadimonium), He aBNSANCA B Ha3HAYEHHbINM CPOK M B) NPOCTO OTCyTCcTBOBanN Ha cyae (D.
42.4.7.1).

dBMBWNCL B Cya, OTBETYMK MOIr ocnapumBaTb TpeboBaHMe ncTtua, noaBepraTtb KpUTuke
ucnpawnBaeMmyto UCTUOM pegakuunto ¢opMynbl U AenaTb CO CBOEW CTOPOHbI Apyrue
npeanoXeHus, B 0CO6EHHOCTN HacTamMBaTb Ha BKAKYEHUN B HGOPMYNYy BbIFrOAHbIX AN
Hero Bo3paxeHun - akcuenuunn. OKOHYaTeNnbHaa pegakuunsa dopMynbl He 3aBucena,
OAHaKo, OT NpeaNoXEeHUN UcTua MM OTBETUYMKA M BCeueno Haxoaunacb B pykKax
npetopa. NpeTtop B NMCbMEHHOM BUAe npeaoctasnsan ¢gopmyny nctuy (dare, reddere
iudicium). WcTewu, B CBOI o4vepeab, NepenaBas OTBETUMKY KOMMUIO NOSYYEHHON POPMY bl
unun npountbiBan ee. OTBETUMK, MPUHUMABLWIKK HOPMYy, TEM CaMbiM NoauynHan cebs cyay
NPUCSXXHOTO cyabu. NpeabsasneHue GopMynbl UCTLOM U MPUHATUE €e OTBEeTUYNKOM 6biio
3aBepwnTENbHbIM aKTOM NPOU3BOACTBA iN iure, Ha3blBaeMblM "3acBMAETE/IbCTBOBAHUEM
cnopa", litis contestatio (n. 74). B cnyyae oTka3a oTBeTYMKA NMPUHATbL GOPMYny OH
cTaHoBuncsa indefensus n noaBeprancsg NocneaCcTBUMAM O0TKa3a, YKa3aHHbIM Bblle.

72. OTkas B ncke (denegatio actionis). NMpon3BoacTBO B NepBON CTaAMN MO0 TYT Xe n
3aKOHYNTbCA 6e3 nepenaun Aena Ha AanbHelwee paccMOTpeHMe in iudicium. 3710
6bblBano, Korga euwe B NnepBon ctagum MaructpaTt NpUXOAUN K 3aKJIIOYEHUID, 4YTO
TpeboBaHne nctua 6b110 OpNANYECKN He 060CHOBAHO (MO HECOOTBETCTBUIO TpeboBaHUAM
3aKoHa, HpaBOB M CNpaBeaA/IMBOCTM), UM CaM UCTeU NpMU3HaBan BO3PaXXeHUsS OTBETUMUKA.
B 3Tux cnydyaax npeTtopbl U Apyrue cyaebHble MarucTpaTbl 0CTaBnAsaAM 3a cobon B 34UKTe
npaBso OTKa3aTb MUCTUY B Bblgaye hoOpMynbl.

Eius est actionem denegare, qui possit et dare (D. 50. 17. 102. 1).
(MonHoMo4YeH oTKa3aTb B UCKe TOT, KTO MOXET U aaTtb (ero).)

DTOT aKkT Ha3biBanca denegatio actionis - oTkazom B ucke. OH He obnagan norawawemn
CUNoW, KOTOPY MMeno 6bl onpaBabiBallee oTBeTYMKA peweHne. OTkas He 6bin
6ecnoBOpPOTHLIM, N UCTEL, MOl BTOPUYHO 06paTUTbLCA K TOMY X€ UM APYroMy NpeTopy C
HOBbIM MCKOM MO TOMY e AeNny, UCMpaBuUB AOMNYyLWEHHbIE paHee HeAOCTaTKN.

73. HesiBka cTopoH. Ecnn ogHa n3 CTOPOH He aBngetTca K cyaebHomy paszbupaTtenbcTBy, TO
no 3akoHam XII Tabnuuy ee xaganm Ao NONAYyAHS, NMOCJe Yero Aesio pewasocb B N0Ab3y
npubbiBwen cTOpoHbl - praesenti litem addicito. 3To 6bI10 Haka3aHMeM 3a HedBKY. B
dopMynsapHOM npouecce NOJIOXKEeHNEe N3MeHNNocb. 3a04Hoe pa3zbupatenbcTBo 6bIN0
AOONYLWEHO M MONy4Ynno HadBaHne eremodicium. MNMpn HessBKe OTBETUMKA UCTel 0693aH
6bl1 NpuBecTU AoKa3zaTenbcTBa, YTobbl MONYUYUTb peweHne B CBOK MONb3y. Ecau
NPUCSAXHOMY cyAbe 6bl/IM M3BECTHbl OCHOBaTe/lbHble MPUYUHbI, ONpaBAblBalOLne HEABKY
CTOPOH, TO OH MOl Ha3HauYnUTb ApYron AeHb ANnd pa3bupaTtenbcrea. [laxe nocne nponycka
OAHHON OTCPOYKM CTOPOHbI BCe Xe MOIM/M NpeacTaBfsaTb ONpaBAbliBatloWmMe nX HesIBKy
NPpUYUHBI, U cyaebHbln MmarmcTpaT 6bl1 MONHOMOYEH NPOU3BECTU BOCCTAaHOB/IEHME B
npexHee coctoaHue - restauratio eremodicii (D. 4. 4. 7. 12).

74. Litis contestatio. HazBaHne nocnegHero MoMeHTa NpPomn3BOACTBa in iure nmeHem litis
contestatio o6bacHgaeTca ncrtopnyecku. MNpu nermcakuMoHHOM npouecce NpPpoM3BOACTBO B
nepBon CTaguMn 3aKaHYMBaANOCb TEM, YTO CrnopsaWMe CTOPOHbI NpuUraawann npuBeaeHHbIX
UMW cBuaeTenen B cinyvyae Heob6xoAMMOCTU NOATBEPAUTL Nepes NPUCSXHBLIM CyAben BCe,
4TO 06CYXAanocCb B X NPUCYTCTBMU. DTO Ha3sblBasocb contestari litem. B dopMynspHom
npouecce cHayana MarucTpaT ycTHO coobwan popMyny, KoTopas 3aHOCUIacCb B MPOTOKON,
OTKyAa CTOPOHblI MOFAM MNONYYUTb 3acBMAETENbCTBOBAHHbIE KONMUKN. DTO AelicTBue
Ha3blBaNoOCb NO-CTAapOMy KOHTecTauuemn cnopa.

MOMEeHT KOHTEecTauumn cnopa ycTaHaB/MBaa NpoueccyanlbHOEe OTHOWEHUE MexXAay
CnopsWMMM CTOpOHaAMM N TEM CYAbEN, KOTOPbIN Ha3HauyeH B ¢opMyne ans pasbopa agena.
Mpouecc cumntancsa Tenepb res in iudicium deducta, lis inchoata. Camasa xe actio - nck
npekpatlian cBoe CcylwecTBOBaHMe, TaK Kak HacTyrnano npoueccyanbHoe noraweHune uUcka.
NcTey yxe He Mor 6osiee No TOMYy Xe nNpeaMeTy BTOPUYHO 06paTuTbCa K NnpeTopy C
TpeboBaHMeM NpenocTaBuUTb eMy HOBYO hopMyny mcKa.

Mam (4. 108) rosopwuT:

Nam qua de re actum semel erat de ea postea ipso iure agi non poterat.



(Beab oeno, no KOTOpOMYy OAMH pa3 npousBeneHo 6bis10 pa3bupaTenbCTBO, B CUTYy CaMOro
3aKoHa He MOr/i0 BNOCNeACTBUM pacCcMaTPMBaTbCS BHOBb.)

KBMHTUIMaAH nepepaeT 3To NpaBuao B Takon ¢dopmynupoBke: bis de eadem re ne sit actio
- ABaxAbl N0 OAHOMY AeNny HeAONyCTUM UCK, a Takxe bis de eadem re agere non licet
(Declam. 266). B knaccmyeckoM npaBe KaXAabli Npouecc AO0/XKEH Obl1 3aKaH4YMBaTbCS B
onpeaeneHHbin cpok nocne litis contestatio cynebHbiM peweHnem. Lex Iulia iudiciaria B
Hauane nNpuvHUMNaTa ycTaHoBMA AN Bcex iudicia legitima cpok peweHnsa B nontopa roaa.
Iudicia imperio continentia (n. 49) goNXHbl 6bIIN 3aKaHUYMBATbLCA B TeYeHMe CpokKa
cnyx6bl TOro MmaructpaTa, NpuM KOTOPOM OHWU 6blM HayaThbl.

MpoueccyanbHoe NnoraweHne AeWCTBYET ipsSoO iure, T.e. Ha NONbITKY BHOBb HayaTb
npouecc MarmcTtpaTt oTBeYyasl 0TKasoM gaTb GpopMyny mcka, a ecnu 6bl geno Aowno go
CyAbu, OTBETYMK MOl yKasaTb Ha AENCTBUE NoraweHmsa m 6e3 CoOTBETCTBYOLWEN
akcuenunn B dopmMmyne: ero ob6asaHHocTn dare oportere 6onee He cywecTtBoBano. Ans
TakKoro AencTBmMsa NUTUCKOHTEecCTauum TpeboBanoch crneaytouwee: a) iudicium gonxHo 6biTb
legitimum; 6) Mck AOoNXeH 6bITb IMYHBIM U B) MHTEHUMUSA UCKA AO0NXHa 6bITb
copmynupoBaHa no ius (in ius concepta).
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